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Overview 


Discussions about crime control, whether at cocktail parties, in 
classrooms, or on Capitol Hill, inevitably turn to the subject of drugs. No one 
doubts that drugs, and policies to control them, are linked to non-drug crime: 
all the varieties of theft, assault, and offenses against public order. But the 
precise nature of those links remains obscure, and what best to do about them 
remains controversial. 


One of the few universally accepted propositions about crime in the 
United States is that active criminals are disproportionately substance 
abusers. In Manhattan, urine tests indicate that over three-quarters of those 
arrested have recently taken one or more of the illicit drugs; in few major cities 
is the proportion less than half (National Institute of Justice 2000). A majority 
of State and Federal prisoners report that they were under the influence of 
drugs or alcohol (or both) at the time of their current offense (United States 
Department of Justice 1999). 


Statistics about crime related to drug dealing are harder to come by, but 
scholarly studies echo newspaper headlines about “drive-by shootings” in 
attributing changes in homicide rates to the rise and fall of open markets for 
illicit drugs, and the patterns of weapons acquisition, carrying, and use 
associated with them (Cork 1999). 


The dominant view among citizens and elected officials sees these facts 
as proof of the need for vigorous enforcement of the drug laws. If drug 
trafficking is inherently violent, and if illicit drug use catalyzes criminal and 
other delinquent behavior (immediately as intoxication reduces inhibition and 
stimulates aggression, and in the longer term through the impacts of long- 
term substance abuse on character, lifestyle, and non-criminal opportunities), 
then it seems to follow that enforcement efforts to suppress drug-selling and 


drug-taking will tend to reduce crime (Office of National Drug Control Policy 
1994). 


But there is a strongly held dissenting view. On this account, it is drug 
policy, and not drug abuse, that is principally responsible for the observed 
drugs-crime connection (Nadelman 1988). Drug laws, and their enforcement, 
make illicit drugs more expensive. Since many heavy users of those drugs 
commit crimes to finance their habits, those price increases increase, rather 
than decreasing, non-drug crime. As to violent crime among dealers, that is 
even more obviously attributable to prohibition; when alcohol was an illicit 
drug, alcohol dealers settled their differences with firearms, just as cocaine 
dealers do today. But two contemporary liquor store owners are no more likely 
to shoot one another than are two taxi drivers. 


Thus, on this dissenting view, the drug laws, being criminogenic, should 
be repealed, or, at least, drug law enforcement should be radically cut back, 
and the problems of drug abuse addressed in other ways, designed to 
minimize individual and social harm rather than the rate of drug consumption. 


But “drug warriors” and “legalizers” alike (to use the terms the two sides 
apply to one another) ground their policy recommendations on partial and 
one-sided analyses of the relationship between drugs and crime. By creating 
black markets, prohibition can cause crime. But so too can intoxication and 
addiction, even when the underlying drug is legal. Thus, the answer to the 
question, “Do drugs, or drug laws, cause crime?” is, “Yes.” The right question, 
from a crime-control perspective, is, “What set of drug laws, enforcement 
practices, and other policies would cause the least crime?” Of course, the 
crime-minimizing set of drug policies might not be the best set of policies, all 
things considered; other components of the public health and welfare are also 
involved, along with questions about morality and civil liberty. Those broader 
questions are outside the scope of this chapter. 


Even the narrower problem of designing drug policies to minimize non- 
drug crime is complicated enough, with causal chains that look like loops, 
evidence that remains stubbornly ambiguous, and policies whose effects, even 
as to their direction, may depend on difficult-to-predict details of 
implementation. It might turn out, for a given drug, that an intelligently- 
implemented prohibition would outperform any practicable system of legal 
availability, but that the imperfect legalization that would actually emerge if 
the current laws were repealed would outperform the imperfect prohibition 
system we actually have (or vice versa). More obviously, the crime control costs 
and benefits of various drug policies are likely to vary sharply from drug to 
drug, even among those currently illicit, in somewhat complicated ways. 


Nevertheless, this chapter attempts a systematic exploration of the 
myriad ways in which drugs and drug policy might, as a conceptual matter, 
cause or prevent predatory criminal behavior, and a review of what evidence 
there is about the existence and sizes of the logically possible effects. From 
there, it will turn to a review of drug abuse control policies, asking how the 
legal status assigned to various drugs, the enforcement of drug laws, policies to 
deal with intoxicated behavior, prevention efforts, treatment programs, and 
policies aimed at drug-involved offenders, as applied to a variety of drugs, are 
likely to influence the levels of predatory crime. Last comes the question of 
what all of this suggests for the design of crime-minimizing drug policies. 


The Drugs-Crime Connections 


There seem to be three links between drugs and crime. First, there are 
the crime-facilitating effects of drug use itself: the intoxication and addiction 
that, in certain circumstances, appear to encourage reckless and combative 
behavior. The second and third drugs-crime connections stem from policies of 
drug prohibition and enforcement: the crimes that attend the workings of the 
black market—violence among dealers, crime incident to the disorderly 
conditions that surround open illicit markets, and the corruption of law 
enforcement—and the crimes committed by users to obtain money with which 
to buy drugs. 


Abuse-Related Crime 


More crimes—and in particular, more violent crimes—are committed 
under the influence of alcohol than under the influence of all illegal drugs 
combined (United States Department of Justice 1999). That alcohol, a legal 
and inexpensive drug, is implicated in so much crime suggests that substance 
abuse itself, and not just economic motivation or the perverse effects of illicit 
markets, can play a significant role in crime. This hardly comes as a surprise. 
Anything that weakens self-control and reduces foresight is likely to increase 
lawbreaking along with other risky activities that promise immediate benefits 
and only the possibility of future costs (Wilson and Herrnstein 1985). And 
most of us have witnessed firsthand individuals who, when drunk or high, 
became reckless and aggressive. Moreover, although aggressiveness is often 
an unwanted or at least unintended side effect of intoxication, those who 


intend to act aggressively sometimes become intoxicated to unleash their rage 
or to steel themselves for a violent encounter. ! 


Yet the claim that drugs cause aggressive behavior is hard to prove. Of 
all psychoactive substances, alcohol is the only one that has been shown in 
behavioral experiments to commonly (but not always) increase aggression 
(Roth 1994; Reiss and Roth 1993). Heroin and marijuana, for example, seem 
to generate pacific rather than aggressive pharmacological effects, although 
short tempers are common during withdrawal from opiate addiction (Martin 
1983; Dewey 1986). In general, sweeping assertions about intoxication and 
aggression do not withstand scrutiny; the relationship only holds for people 
with certain types of personalities, using certain substances, in certain 
settings (Fagan 1990). 


But the immediate effects of intoxication are not the only, or necessarily 
the most significant, effects of drug-taking on offending. Both the 
pharmacology of various drugs and the sociology of their acquisition and use 
may alter the behavior of heavy users in ways that increase their propensities 
toward offending, even when not under the influence. Chronic intoxication 
impairs school and job performance, makes its victims more present-oriented 
and less likely to delay gratification, and damages relationships with friends 
and family. All of this, one would assume, makes violent and other criminal 
behavior more likely by decreasing its actual and perceived disadvantages. 


At least where cocaine is concerned, there is a chemical aspect to the 
matter as well. Stereotypes are rarely devoid of truth, and it is hard to dismiss 
the widespread belief among inner-city residents and drug treatment 
personnel that chronic cocaine and crack abuse produce paranoid, irascible 
behavior (Weiss and Mirin 1987; Post 1975). From a pharmacological 
perspective, cocaine and amphetamines are quite similar, and amphetamine 
abuse is clearly related to aggressive behavior Bejerot 1970; Grinspoon and 
Bakalar 1985). Indeed, the difference in the levels of violence between the 
active street heroin markets of the 1970s and the active street cocaine markets 
of the late 1980s and early 1990s seems to reflect in part the irritability that 
tends to characterize chronic heavy cocaine users. That in laboratory 
experiments cocaine has failed to consistently stimulate violent behavior is not 
conclusive here; if the connection between cocaine and violence is 
conditionally causal—meaning that cocaine use encourages violence, but only 
in particular contexts, and perhaps only after long term abuse—then 


' Alcohol, “Dutch courage” in the vernacular of the British Army, is sometimes referred to among American 
criminals as “liquid courage.” 


experiments will necessarily have a hard time identifying a cocaine-violence 
link. Moreover, in real life though not in experiments, cocaine use is often 
accompanied by alcohol use, and the combination may be more-than- 
additively aggression-unleashing. 


Crime Attributable to Drug Markets 


Illicit drug markets tend to be violent. Because selling drugs is illegal, 
business arrangements among dealers cannot be enforced by law. Territorial 
disputes among dealers, employee discipline (punishment for stealing, 
informing, or not paying debts) and disagreements over the price, quantity, 
and quality of drugs are all likely to be settled by force. Since dealers have an 
incentive to be at least as well-armed as their competitors, violent encounters 
among dealers, or between dealers and customers, will often prove deadly. 
Moreover, perpetrators of inter-dealer or dealer-customer violence are unlikely 
to be apprehended: enforcement drives transactions into locations that are 
hidden from the police, and victims, themselves involved in illegal behavior, are 
unlikely to complain to police. 


Drug dealers are more often and more heavily armed than they would 
be in other lines of work; dealing provides both the motivation and the 
wherewithal for weapons acquisition. In homicides that were considered drug- 
related in New York City in 1984, 80 percent of the victims were killed with a 
handgun, compared with only 47 percent in homicides that were not 
considered drug-related (Goldstein and Brownstein 1987). While guns can be 
a deterrent, perhaps reducing the number of violent encounters, their 
presence tends to raise the lethality of incidents that do take place. The net 
effect is probably a decrease in black eyes, an increase in fatalities (See 
Chapter ? [Cook and Moore] in this volume). In addition, the fear generated by 
gun violence among drug dealers may encourage gun acquisition among other 
residents of drug-involved neighborhoods; survey reports that significant 
proportions of inner-city high school students carry guns for self protection 
may represent evidence of such an effect (Gheley and Wright 1993; Kennedy 
1994). 


It is not clear how much of the violence among drug dealers is 
attributable to the drug trade itself, as opposed to the propensities of the 
individuals employed in it, or the economic, political, social, or cultural 
conditions of drug-impacted communities. Violent drug dealers tend to live 
and work in poor, inner-city neighborhoods, where violence is common, 
independent of the drug business. On an individual level, a willingness to 
engage in violence is part of the implicit job description of a drug dealer in 


many markets. And the logic of natural selection suggests that active dealers 
(as opposed to those who are dead, incarcerated, or scared out of the business) 
are those who were best able to use violence, intimidation, and corruption to 
protect their position. 


Even the degree to which the drug trade provides the immediate pretext 
for violence among drug dealers is hard to pin down. Many violent incidents 
that are commonly assumed to be drug related in this narrow sense—because 
they occur between dealers, between members of drug-dealing gangs, or at a 
known dealing location Goldstein et al. 1990)—are in fact not. Instead, the 
occasion of the dispute may be an insult, a woman, a sidelong glance, or 
seemingly nothing at all. Or it may involve gang territory; in studying street 
gang crime in Chicago from 1987-1990, Carolyn and Richard Block concluded 
that gang-motivated homicides were most often turf-related (gang turf, not 
drug turf), while only 8 of 288 homicides were related to drugs (Block and 
Block 1993). Observers note that the combatants are easily provoked—‘live 
wires” is a common description—especially when they themselves are chronic 
crack smokers. (Spending one’s working life in a violent business, or living in 
a violent community, also contributes to having a short fuse.) 


Other researchers stress the role of an inner-city culture in which 
respect is earned through violence, and where backing down from a 
confrontation is not only the ultimate loss of face, but may actually increase 
future vulnerability (Ferguson 1993). “In fact, among the hard-core street- 
oriented,” writes sociologist Elijah Anderson, “the clear risk of death may be 
preferable to being ‘dissed’ by another” (Anderson 1994, 92). Still others note 
that those involved in violent incidents typically have a history of delinquency 
(including violence) dating back to early childhood (Wasserman 1993). While 
data on these kinds of factors are difficult to assemble, Jeffrey Fagan came up 
with some revealing evidence in a survey of over 500 active drug dealers in the 
Central Harlem and Washington Heights neighborhoods of New York City. 
Fagan reports, among these dealers, an association between violent activity 
within the drug trade and violence and criminal activity outside of the drug 
business. “It appears,” he concludes, “that processes of self- and social 
selection result in the participation of generally violent and criminally active 
people in drug selling” (Fagan 1992, 117). 


The drug trade also contributes to crime by diverting inner-city youths 
away from legitimate pursuits of school and employment (Inciardi and 
Pottieger 1991). Not only does the drug business introduce them to criminal 
enterprise, it also increases their risk of substance abuse, and weakens their 


prospects for legitimate work (prison time makes for a bad résumé entry),? all 
of which make it more likely that they will engage in criminal activity even 
outside of the drug business. 


If the drug trade diverts individuals away from the above-ground 
economy, it also diverts the resources of the criminal justice system. This too 
may encourage crime. There are approximately 1.5 million drug arrests a year 
in the U.S.; without question, this imposes a tremendous burden on police, 
courts, and prisons. More than sixty percent of the residents of federal 
prisons are committed for drug offenses; in state prisons, the figure is roughly 
20 percent (U.S. Department of Justice 2000). In a world of finite criminal 
justice resources, drug law enforcement reduces the risks of committing non- 
drug crimes and thus the legal deterrent to doing so and the number of 
persons convicted of non-drug offenders imprisoned (Blumstein 1993). 


It would seem, then, that increasing the resources devoted to drug law 
enforcement would inevitably exact a price in terms of increased non-drug 
crime. That is surely true with respect to deterrence. The picture with respect 
to incapacitation is somewhat less clear, because most of those who are 
incarcerated for drug-defined crimes (possession or sale) have very high rates 
of non-drug offending as well. Indeed, there is some evidence that, on average, 
those incarcerated for drug offenses and those incarcerated for other crimes 
have committed non-drug offenses with the same frequency (Cohen and Nagin 
1993). So using a prison cell to house an arrested drug offender may buy, in 
incapacitation, as much reduction in non-drug crimes as would using that 
prison cell to house someone caught for a non-drug offense. If making drug 
arrests involves less police work than making non-drug arrests, arresting and 
prosecuting individuals for drug offenses might turn out to be an efficient 
approach to reducing non-drug crime. The same might be true if suppressing 
some forms of retail drug dealing contributed to crime control through the 
reduction of disorder. 


However, the sheer use of resources is not the only way in which drug 
law enforcement could compete with enforcement against predatory crimes 
(“predatory” in the analytic sense that victims of theft and assault flee from 
their victimizers while victims of drug abuse seek out their dealers; no moral 
distinction is intended). One of the terrors imprisonment holds for offenders 
is the social stigma attached to being, or having been, incarcerated. That 
stigma is likely to fall as the rate of imprisonment rises, simply because 


? In some drug markets, many dealers sell drugs part-time, doing legitimate work as well (Reuter, MacCoun, 
and Murphy 1990). The work, however, tends to be sporadic and relatively low-skilled. 


prisoners and ex-prisoners are less uncommon. Thus imprisoning more drug 
dealers will tend to reduce the deterrent effect of any given level of non-drug 
imprisonment. 


Moreover, from a crime-control perspective, the costs of arresting, 
prosecuting, and imprisoning the significant minority of drug offenders with 
little or no other criminal activity (couriers, many low-level marijuana and 
hallucinogen dealers), are deadweight losses. In any case, very long sentences 
as provided by Federal drug laws and many state drug laws for a wide range of 
offenses are likely to be crime-increasing for two independent reasons. First, 
the deterrent value of any given amount of punishment can be increased by 
spreading it more evenly across the class of those eligible to be punished, 
increasing certainty at the expense of severity (Cook 1981). Long sentences do 
the opposite. Second, the incapacitating effect of isolation depends on the 
“personal crime rates” of those incarcerated, and offending tends to diminish 
with age. The longer the sentence, the older the offender during its later 
years, and the fewer the offenses that are prevented by his (rarely her) 
incarceration. (“Three strikes and you’re out” laws, which provide for life 
imprisonment without parole for repeat serious offenders, are especially 
subject to this objection.) 


Economically-Motivated Crimes by Users 


The proposition that drug abusers commit crimes to get money to buy 
drugs is straightforward enough. The desire for drugs among habitual users 
can be an extraordinarily powerful one, and for many heavy users of expensive 
drugs, crime is the only feasible source of the requisite funds. Once again, 
there is plenty of circumstantial evidence. Fred Goldman found that among 
heroin addicts, ninety cents of each criminally earned dollar was spent on 
heroin (Goldman 1976, 1977, 1981). In studying New York City heroin 
addicts, Bruce Johnson and his colleagues found a close match between 
criminal income and drug expenditures (Johnson et al. 1985; Johnson, 
Anderson, and Wish 1988). Similar correlations have been found for 
criminally-active cocaine users (Collins, Hubbard, and Rachal 1985). 


Yet, like many conjectures about drugs-crime connections, the idea that 
users commit crime for drug money is hard to prove. What we know is that 
there is a clear association between heavy use of expensive drugs and income- 
generating crime, and that this relationship holds for individual users, who 
commit more crime during periods of heavy use, and less crime during periods 
of lower use or abstinence (Chaiken and Chaiken 1990). 


But there are other possible explanations for the observed relationship 
between drug use and crime. Drug use itself may induce anti-social behavior 
(including crime), and there may be other factors, such as indifference to risk 
and willingness to deviate from established norms, that cause both drug abuse 
and crime. Lastly, there could be the paycheck effect: just as some heavy 
drinkers splurge at the local bar on payday, drug-involved offenders may buy 
drugs because crime gives them the money to do so. Thus income-generating 
crime may cause drug use, as well as the other way around. 


Despite this methodological difficulty, there is no reason to doubt that a 
non-trivial amount of crime among addicts is economically motivated. And 
many drug-involved offenders acknowledge this: according to a 1989 survey of 
convicted jail inmates, 39 percent of cocaine and crack users claimed to have 
committed their current offense to get money to buy drugs (United States 
Department of Justice 1992). 


What can also be said, with more certainty, is that economic motivation 
is an incomplete theory of crime among heavy drug abusers. First, the survey 
of jail inmates just cited also implies that 61 percent of cocaine and crack 
users committed their current offense for reasons other than drug money. 
Second, there is a substantial body of research indicating that, while drug use 
does appear to intensify and perpetuate criminal behavior it usually does not 
initiate it (Ball, et al. 1981; Weisman, Marr, and Katsampes 1976). Most street 
drug users appear to have been involved in crime before drug use.? So while 
the need for drug money may be a motivating factor for some crime among 
criminally-active users, it did not, in most cases, cause them to become 
criminals. Third, most crime, even among drug addicts, appears to be 
opportunistic rather than planned, a complicating fact for a theory that 
assumes some level of economic rationality (Cook 1986). Fourth, as noted 
earlier, more crimes are committed under the influence of (inexpensive) 
alcohol than under the influence of all illegal drugs combined (United States 
Department of Justice 1999). 


Making Sense of the Drugs-Crime Connections 


All drug-related crime can be categorized according to a highly 
influential typology of drug-related violence developed by P. J. Goldstein 
(Goldstein 1985). In this schema, a crime is categorized as 


? Many studies support this view. See Anglin and Speckart (1986, 1988); Ball 1986; Ball et al. 1982; Ball, 
Shaffer, and Nurco 1983; Inciardi 1979, 1980; Inciardi, Horowitz, and Pottieger 1993; Johnson et al. 1985; McBride and 
McCoy 1982; Nurco et al. 1985; Nurco, Kinlock, and Balter 1993; Stephens and McBride 1976). 


psychopharmacologic if caused by the short- or long-term effects of drug use 
(as distinct from expense or illegality), as economic-compulsive if driven by the 
need for money to acquire drugs, and systemic if caused by conditions of 
illicit trade. 


This framework is a good starting point for thinking about the drugs- 
crime connection, but it can obscure phenomena as well as clarifying them. 
To whatever extent there is a genuine drug-crime connection, that is if the 
observed patterns of association are causal rather than spurious, then one or 
more of the named effect types must account for it. 


However, what seem to be mutually exclusive logical categories are less 
neat and clean when one attempts to identify them with empirical 
observations. The killing of one crack dealer by another in a business dispute 
appears “systemic,” but may in fact stem from the effects on both of them of 
their chronic cocaine abuse and their consequent irritability. In contrast, a 
killing with no obvious nexus to the illicit business—over jewelry or a pair of 
sneakers—may employ the weapons, and reflect the personal operating styles, 
acquired in the drug trade. Moreover, there are apt to be important 
contributory non-drug causes that are not captured at all by Goldstein’s 
framework. Perhaps the key factor is an inner-city culture that does not allow 
either party to a dispute to walk away peacefully without a loss of self-esteem 
that may be devastating and a loss of reputation than may be life-threatening 
(Anderson 1994, 1999). 


Another danger posed by such a framework is the tendency to over- 
generalize. Some scholars, for example, have pointed out the great variability 
in drug trade violence, noting that it is difficult to generalize across time and 
drugs, and emphasizing the role of context-specific factors (Watters, 
Reinarman, and Fagan 1985). Ansley Hamid, for one, has argued that “the 
rate, type and volume of violence attaching to the use or distribution of any 
particular drug result from its unique impacts upon particular neighborhoods” 
(Hamid 1990, 32). Hamid stresses that much violence in inner-city 
neighborhoods was peculiar to the particular circumstances surrounding the 
growth of crack. In addition to the economic and social deterioration of inner 
city communities, he points to aspects of the crack trade that are not typical 
for other illegal drug businesses—very young dealers, centralized retail 
distribution operations, curbside sales. Indeed, the shift from cocaine to 
cannabis as the most popular drug among young men in some inner-city 
neighborhoods seems to have broadly coincided with the decline in violence in 
those neighborhoods. 
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A final danger of any such framework is that it can highlight differences 
that may not matter from a policy perspective. Consider the evidence that 
drug users commit more crime during periods of heavy addiction, less during 
periods of abstinence or reduced use. Is this because heavy drug use 
increases the economic motivation to commit crimes, or is the heightened 
criminal activity the product of the intoxicating and dehumanizing effects of 
some patterns of drug use? For certain policy decisions, the answer may be 
irrelevant. Either explanation implicitly endorses policies that reduce drug 
use, for a reduction in drug use will, other things being equal, reduce crime. 
In driving a car, it is enough to know that depressing the brake pedal, and not 
the accelerator, causes it to slow down; the physics involved is interesting, but 
not directly relevant. 


Differences Among Drugs 


Many non-specialists talk about illicit drugs as if they were a single 
substance. While this is convenient, it often obscures important differences. 
Illicit drugs vary in pharmacological effects, patterns of use, prices, and 
availability. 


Surely, the nature of the connection between drugs and crime must vary 
across drugs. Of the three major illicit drugs of abuse (marijuana, cocaine, 
and heroin), one would expect marijuana to be the least implicated in crime. 
Marijuana habits are cheap compared to cocaine and heroin habits, and so 
there is probably much less economically motivated crime committed by its 
users. Marijuana dealing is comparatively discreet and therefore relatively 
peaceful, in part because marijuana users make fewer purchases than heroin 
or cocaine users. (Because they do not typically engage in the sort of binge 
use that stops only when their drug supply is exhausted, marijuana smokers 
are able to buy in bulk and hold an inventory.) Finally, marijuana does not 
appear to generate much abuse-related crime. Those high on marijuana are 
not typically violent, and marijuana is less likely to bring its users into a 
criminal subculture. Accordingly, the ratios of measured drug use among 
arrestees to self-reported drug use in the population as a whole suggest that a 
cocaine or heroin user has a much higher annual chance of being arrested for 
a predatory crime than does a marijuana user, although the rate of positive 
tests for marijuana among arrestees has been rising as the fashion in the 
neighborhoods they come from shifts from cocaine to marijuana. (Golub and 
Johnson 1997 reports very sharp reductions in cocaine initiation starting, in 
some cities, as early as 1986.) 
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The differences between cocaine and heroin are less clear. Although 
there are some indications that heroin use is on the rise in some non- 
criminally active population subgroups, active criminals are still much more 
often using cocaine or crack. Violence is still more common in the cocaine 
business. Pharmacologically, cocaine addicts are more prone to aggression, 
and thus, presumably to violent crime. Criminally-active heavy cocaine and 
heroin users probably commit income-generating crime at roughly similar 
rates; in dollar terms, their drug habits appear comparable. However, chronic 
heroin users appear to be more persistent in their habits than chronic cocaine 
users (though estimates of the average span of active cocaine use are rising); if 
this translates into longer criminal careers, lifetime offending rates could be 
higher among heroin abusers. 


Drug Abuse Control Policies 


In what follows, we survey a variety of drug abuse control policies, 
discussing their likely impacts on both drug abuse and crime. For purposes of 
taxonomy, policies are grouped into three categories: legal status, law 
enforcement, and prevention and treatment. While these classifications 
parallel the custom of distinguishing drug policy strategies as either supply 
reduction or demand reduction, that distinction is less straightforward than it 
seems. 


Surely, drug consumption is a function of demand and supply, of 
individuals’ desire to use drugs and the expense, difficulty, and risk of 
obtaining them. But the line between demand reduction and supply 
reduction policies is harder to draw. Typically, drug enforcement is considered 
supply reduction, while prevention and treatment are placed on the demand 
side. But suppose high drug prices, stemming from drug enforcement, 
convince an addict he can no longer support his habit, prompting him to enter 
a treatment program that reduces his appetite for drugs? And what if, relieved 
of the financial pressures of his addiction, the addict gives up dealing as well, 
thereby reducing the supply of drugs? Has enforcement become a demand- 
side policy and treatment a supply-side one? 


* According to an analysis of 1990 data from the Drug Use Forecasting Program (DUF), mean and median 
self-reported weekly expenditures on cocaine by heavy cocaine users were $430 and $217, respectively. Mean and 
median weekly expenditures on heroin by heavy heroin users were $519 and $216 (Rhodes et al. 1993). 


12 


Legal Status 


The sale and possession of heroin and cocaine (with the exception of the 
tiny market in pharmaceutical cocaine) is a criminal offense everywhere in the 
U.S. Other substances—such as alcohol, tobacco, and opiate pain relievers— 
are not completely prohibited, but their purchase and sale is more or less 
regulated. Drugs also vary by the extent of enforcement directed at their users 
and sellers, with marijuana well below cocaine and heroin. There is no sharp 
line distinguishing prohibition from decriminalization or regulation; all limit 
the legal access to drugs. Morphine, PCP, codeine, and cocaine are all listed 
under Schedule II of the Controlled Substances Act, yet we generally think of 
cocaine and PCP as prohibited, and codeine and morphine as regulated. 
Prohibition is nothing more than extremely tight regulation, and regulation is 
simply targeted prohibition. 


Drug policy can use regulation to control a variety of behaviors 
connected to drug sales and use. Laws can regulate intoxicated behavior, such 
as driving while intoxicated (DWI) or public drunkenness. Laws can regulate 
commerce, placing restrictions on potency and form, commercial behavior, 
limiting the times, and places of sale. Beer and whiskey are only allowed to 
have a certain alcohol content; cigarettes cannot be advertised on television. 
There can be limits on the purpose of use, as we now have for prescription 
drugs. There can be restrictions on who uses, such as the prohibition for 
minors, although enforcing those restrictions is harder than announcing 
them. 


Prohibition is less discriminating in its approach. It threatens all sellers, 
buyers, and users, rather than some, with criminal penalties. It also expresses 
a collective sentiment that drug use is dangerous, if not wrong in itself (Moore 
1991). Decriminalization tries to find a middle ground between regulation and 
prohibition. It threatens sellers as in a prohibitory regime, but by and large 
lets users alone. (This was the regime called Prohibition when applied to 
alcohol.) 


In comparison to a legal, unregulated regime, the prohibition, 
decriminalization, or regulation of drugs will reduce consumption, and thereby 
the crime that is attributable to the pharmacology of drug consumption. Legal 
status may also have an impact on user crime, apart from the effect on 
consumption. For instance, the fact that decriminalization does not brand 
apprehended users criminals may make them less prone to break other laws. 


13 


Regulation will usually result in a smaller black market than prohibition 
or decriminalization, although a well-enforced prohibition could easily have a 
smaller illicit market than poorly-enforced regulation. (Partly this is a matter 
of definition; more adolescents obtain alcohol than buy any illicit drug, but the 
alcohol supply system for juveniles does not involve professional illicit dealers.) 
Other things equal, decriminalization will tend to result in the largest black 
market; there is no legal market, and buyers are not as strongly deterred as 
they would be by a prohibitory regime. Size matters: other things equal, a 
large black market for a given drug will tend to entail more black market- 
related crime than a tiny market for the same drug. But the marijuana 
market, with more customers than the heroin market (and comparable total 
expenditures), is much less violent. 


Despite the vast territory of potential policy that lies between complete 
prohibition and virtually free legal commerce, drug policy is commonly framed 
as a matter of prohibition vs. legalization (Kleiman 1992b). This has a 
censoring effect on drug policy discourse; discussants are labeled and divided 
into warring camps, and middle ground policies that do not jibe with either the 
extremes of prohibition or legalization go unnoticed for that reason, or are 
summarily dismissed as being steps down the slippery slope to the enemy’s 
position. Nonetheless, the legalization question is too prominent for us to 
ignore, and so we will comply with convention before turning to what seem to 
us more immediately pressing questions. To explore the crime-control issues 
at stake, and the range of possible effects, we consider in turn the legalization 
of three currently illicit drugs: marijuana, PCP, and cocaine. 


Changing Legal Status (I): Legalizing marijuana 


Making marijuana legally available to adults on more or less the same 
terms as alcohol would tend to reduce crime, certainly by greatly shrinking the 
illicit market and possibly by reducing alcohol consumption via substitution if 
smoking marijuana acts, on balance, as a substitute for drinking alcohol (as 
found in DiNardo 1991 and Model 1991, 1994) rather than a complement to it 
(Pacula, forthcoming) since drinking seems to have a greater tendency to 
unleash aggression than does cannabis use. Insofar as some marijuana users 
are now committing income-producing crimes to pay for their habits, the price 
reduction that would follow legalization would also tend to decrease crime. In 
addition, if marijuana is a “gateway” to other illicit drugs primarily because it is 
illicit (Clayton and Voss 1981), the legalization of marijuana, by breaking the 
link between marijuana users and illicit drug dealers, would be expected to 
somewhat reduce the number of cocaine and heroin users. The conditional 


14 


probability of cocaine use given cannabis use—that is, the probability that 
someone who smokes marijuana will go on to use cocaine—is substantially, 
though not spectacularly, lower in the Netherlands, where buying and selling 
small amounts of cannabis are effectively legal, than in the United States 
(MacCoun and Reuter 2001). (Substitution effects might work in the same 
direction). It is rather difficult to see any effects of marijuana legalization that 
would be crime-increasing, unless legalization for adults increased use by 
teenagers in ways that decreased either their prudence or their legitimate 
opportunities. 


This does not, by itself, imply that marijuana legalization on the alcohol 
model would be, on balance, desirable. The almost inevitable increase in 
overall intoxication, and in the number of persons who become heavy, chronic 
marijuana users, would create offsetting non-crime costs. Either the current 
prohibition, or some legalization under much stricter controls on quantity and 
on intoxicated behavior than now apply to alcohol (Kleiman 1992b), or a ban 
on commercializaton alone, permitting possession and production for personal 
use, might be the better course. But if crime control were the only social 
objective, marijuana prohibition, at least as it is currently implemented, could 
not stand.® 


Changing Legal Status (II): Legalizing PCP 


By contrast, the legalization of phencyclidine (PCP) would almost 
certainly increase crime. The illicit markets in PCP remain small, both in the 
number of users and in the revenues involved. (Revenues are small in part 
because the easily-synthesized PCP remains cheap even as a forbidden 
commodity.) Thus legalizing PCP would not eliminate much illicit-market 
crime, avoid much economic crime by users, or free much in the way of law 
enforcement resources. Even a small increase in crime related to intoxication 
and addiction would make PCP legalization a net crime-increaser. 


It is quite possible that PCP does not fully deserve its evil reputation as 
the generator of bizarrely aggressive behavior; some of that effect surely relates 
to the demography of its users rather than the pharmacology of the drug. 
Evidence for this is that ketamine, a chemical with quite similar effects on 
neurons but used by a much more sophisticated and less impoverished group 
of users, has no such reputation. It is also possible that other chemicals 


* By the same token, very high cigarette taxes, or even the prohibition of tobacco, might be well justified for 
the protection of users’ health, but either one would necessarily increase, rather than decrease, crime, since cheap, 
legal nicotine does not seem to be criminogenic. 
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produced in the course of careless illicit synthesis and mixed with what is sold 
on the street as PCP are responsible for a considerable share of PCP-related 
crime. Still, given that PCP today represents a tiny contributor to crime, 
legalizing it as a measure of crime control would be a far-fetched notion. 


Thus, marijuana and PCP form the two ends of spectrum of drugs in 
terms of the effects of legalization on crime rates. 


Changing Legal Status (III): Legalizing cocaine 


But of course the main event on the legalization fight-card is not 
marijuana or PCP, but cocaine. It is cocaine whose trafficking and 
consumption in the face of prohibition causes enormous amounts of crime and 
a massive hemorrhage of enforcement resources. Would legalizing cocaine 
reduce crime? 


No one knows. Even were the details of the “legalization” better- 
specified than they usually are by proponents or opponents (Who could buy? 
At what price? With what, if any, limits on quantity?), the effects of cocaine 
legalization would be so numerous, so profound, and so unpredictable that 
any strongly-expressed opinion on the subject must reflect some mix of 
insufficient intellectual humility and simple bluff. No one knows, and there is 
no plausible way of finding out, short of actually legalizing cocaine over a wide 
region for a long time. (Even then one couldn’t be sure, as other factors would 
be changing.) A survey of the likely effects of cocaine legalization will serve to 
justify this sweeping negative claim. 


If cocaine were sufficiently legal so that the heavy users, who account for 
the vast bulk of illicit purchases, could instead obtain legal supplies—which 
would mean, in effect, selling unlimited quantities, as is now the case with 
alcohol—illicit cocaine dealers would be put out of business. In the short run, 
this might increase predatory crime, as some turned to theft as the next-best 
alternative to honest work in the absence of an illicit cocaine market, and 
others tried to muscle in to the remaining illicit drug markets (if any). Also in 
the short run, the supply of guns purchased for use in the cocaine trade and 
with its proceeds would remain in the hands of young men with short fuses. 


In the long run, however, smaller illicit-market revenues would translate 
into less illicit-market crime, and the shrinking of the illicit business with the 
greatest attractiveness to young men with few marketable skills would tend to 
increase their job-market participation and decrease the proportion of them 
with prison records and expensive weapons. At the same time, about twenty 
percent of the nation’s law enforcement, prosecution, and corrections 
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resources would be freed up to deter and punish predatory crime instead of 
cocaine dealing. (As noted, the resulting reduction in the incarceration rate 
would tend to increase the stigma on incarceration and thus its deterrent 
value.) Thus the legalization of cocaine would have two large crime-decreasing 
effects, one via the crime associated with illicit markets and the other through 
relieving the strains on criminal justice institutions. 


Whether cocaine legalization had a similar effect on the income- 
producing crime of cocaine users would depend on its details, and especially 
on the price set by taxation. Legalization near current black-market prices 
(about $100 per gram) would presumably increase user crime, since there 
would be more users due to reduced stigma and enforcement risk and 
increased availability but no less need of money among those who did become 
heavy users. Moreover, some of the income needs of heavy users now satisfied 
by dealing would have to be satisfied by theft instead. 


At prices closer to the free-market price ($5 per gram, or about twenty- 
five cents per rock of crack), income-motivated crime by users would probably 
decrease; since habits would be much cheaper to finance, a smaller proportion 
of chronic users would resort to crime as a source of income, and it is doubtful 
that total spending on cocaine would go up (which would require a greater 
than 20-fold increase in cocaine use). But how about intoxicated crime, and 
the crime resulting from the long-term effects of addiction? On this score 
legalization at a high price is almost certainly worse than prohibition, and 
legalization at a low price substantially worse than that. Since cocaine (as 
opposed to coca leaf) has never been legal anywhere since the invention of 
cocaine-smoking, there is no compelling way to estimate the number of people 
who would try it if it were legal and cheap, or the proportion of them who 
would go on to establish, and persist in, habits of very heavy use, or the 
proportion of heavy users who would become aggressive either under the 
immediate influence of the drug, and the alcohol and other drugs consumed 
with it, or due to its chronic effects. (Probably a smaller proportion than now 
do so, given the reduction of economic pressures, the elimination of the need 
to deal with black-market criminals, and the dilution of the cocaine addict pool 
by persons with less initial commitment to criminal lifestyles; but how much 
smaller is anyone’s guess.) 


Let anyone who doubts that the horrible cocaine/crime situation of 
today, or even of a decade ago, could get worse contemplate the alcohol/crime 
problem, and recall that alcohol plus cocaine is a frequent drug combination. 
Even without the nightmare fantasy of developing as many cocaine addicts as 
there now are alcoholics, cocaine legalization could greatly increase the level of 
cocaine abuse and the level of alcohol abuse, thus creating a double 
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pharmacological source of crime increase to set off against the likely decreases 
in economic and systemic crime. 


On a pharmacological level alone, putting aside the legal risks and 
expense, chronic heavy cocaine use can be an intense misery for the user and 
his or her intimates and neighbors. It is extremely likely that any 
thoroughgoing legalization would increase substantially the number of 
persons going through that experience. Though legality would somewhat 
decrease the misery of cocaine addiction and the collateral damage it inflicts, 
those addicted under the new regime who would have escaped addiction under 
the old regime would represent a very substantial toll in suffering, a toll it 
would require a noticeable crime decrease to offset. Agnosticism in terms of 
crime-control effects thus suggests opposition to cocaine legalization as an 
overall proposition. However, against this one must offset the sheer volume of 
imprisonment resulting from current cocaine enforcement; imprisonment, like 
addiction, is a source of suffering for those immediately subject to it and those 
who care about them or depend on them. Moreover, since the burdens of 
prohibition fall largely inside, while the burdens of legalization would fall 
largely outside, poor inner-city neighborhoods (Boyum 1998; Brownsberger 
2000) distributional considerations, or race-relations and civil-liberties costs of 
drug law enforcement, would weight the argument in the other direction. 


For what our opinion is worth, we regard cocaine legalization as, on 
balance, a thoroughly bad idea, but that view is based in part on our belief 
that better-focused policies could maintain most of the advantages of 
prohibition without constantly keeping 300,000 people behind bars on cocaine 
charges. 


Changing Legal Status (IV): Getting Serious About Alcohol Supply 


An observer from Mars would find the treatment of alcohol in the 
American drug-policy debate hard to understand. Drug policy reformers 
routinely cite the example of alcohol as an argument for changing the legal 
statuses of some or all of the currently prohibited substances, pointing out 
how much more damage alcohol does than any of them, or for that matter all 
of them combined. Drug warriors tend to respond with some variation on, 
“Don’t change the subject,” though some of them have the wit to respond that, 
if the one legal addictive intoxicant does more damage than all the illegal 
addictive intoxicants combined, there would seem to be reason to doubt that 
legalization tends to minimize aggregate harm. The two sides tend to tacitly 
agree that no change should be made in current policies toward alcohol. But 
again, since those policies seem to be producing quite miserable results — 
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there are seven or eight persons meeting clinical criteria for alcohol abuse or 
dependency for every one person meeting those criteria for any other drug - 
this agreement seems, on reflection, very strange. 


According to surveys of jail and state prison inmates, more crimes, and 
especially violent crimes, are committed under the influence of alcohol than 
under the influence of all illicit drugs combined (U.S. Department of Justice 
1999). Arguably, alcohol-related crime represents the single largest external 
cost of substance abuse. As discussed below, raising the prices of the currently 
illicit drugs is both difficult to accomplish and of questionable benefit in terms 
of crime control. But there is one drug for which higher prices would clearly be 
crime-decreasing, and for which a price increase requires no more effort than 
changing a few figures in the tax code: alcohol. 


Alcohol consumption, and especially consumption by heavy drinkers, 
who spend a large proportion of their personal budgets on drink, is responsive 
to price (Cook and Tauchen 1982). At present, the federal and state tax burden 
on the average drink is only about ten cents, roughly one-tenth its total price. 
Both economic efficiency and fairness dictate that alcohol taxes should be high 
enough to cover the costs that drinkers impose on others. They are not even 
close; even studies that exclude the costs of alcohol-related crime suggest that 
drinkers pay for only a third of their external costs (Manning et al. 1989). A 
good case can thus be made for alcohol taxes at the level of a dollar per drink 
(Kleiman 1992a). The effect on alcohol-related crime (including domestic 
violence and child abuse) would likely be substantial. 


Of course, such a tax would have disadvantages. Trafficking and 
consumption of “moonshine” and other illegal alcohol products would increase, 
bringing with it damage from black market crime and adulterated drinks. But 
evidence from those foreign countries where alcohol is taxed more highly than 
in the U.S.—and from the early 1950s, when U.S. alcohol taxes were, in 
purchasing-power terms, several times higher than they are now—suggests 
that these effects would present only minor problems. It appears that the 
safety and convenience of legal alcohol, and loyalty to legal brands. 


A more radical step would be to reduce the availability of alcohol. This 
runs into the fact that most adults (including most voters) are alcohol 
consumers, and that the vast majority of them are non-problem users. That 
raises the question whether availability could be limited selectively. Currrent 
laws attempt such a selective limitation by age, though with very partial 
success. There is at least as strong a justification for limiting access according 
to prior conduct. It seems curious that someone who drinks and drives should 
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be deprived of his or her driving license, while the “license” to drink is treated 
as irrevocable. 


Like the current age limit, a ban on drinking by those previously 
convicted of alcohol-related offenses - in effect, a selective, rather than a 
blanket, prohibition - would have to be enforced primarily on sellers, rather 
than buyers (Kleiman 1992b). Naturally, compliance would be well short of 
perfect, though both alcohol-sellers and law-enforcers might be willing to treat 
violations of such a ban somewhat more seriously than they do the widespread 
adolescent practice of buying alcohol with false identification documents. A 
certain amount of inconvenience would be imposed on all drinkers by the 
need to show a driver’s license before buying (where those who had lost their 
drinking privileges as a result of a conviction would carry driver’s licenses with 
different markings). Such a program, even with its imperfections, would 
almost certainly be crime-reducing, perhaps substantially so; in addition, it 
might free police resources by reducing the population of chronic inebriates 
repeatedly arrested for minor public order offenses. 


That such a relatively modest step remains well outside the bounds of 
political discussion, let alone political feasibility, is a commentary on the 
relative roles of practical concerns, including substance abuse as well as crime 
control, as against symbolic politics, in framing policy towards alcohol and 
other drugs. 


Law Enforcement 


Drug dealing is a transactional crime, in which buyers and sellers seek 
one another out, by contrast with predatory crimes whose victims seek to avoid 
their victimizers. This distinction is not identical to that between crimes with 
and without victims, or that between an act wrongful in itself (what the old 
juridprudence called malum in se) and one wrongful only because forbidden 
(malum prohibitum), nor yet again to the distinction between what is forbidden 
at all times and everywhere and what is forbidden only by local custom 
(MacIntyre 1981). (Dumping toxic waste into a river from which drinking 
water is taken, for example, is, we would assert, both an act with victims and 
an act wrongful in itself; yet the legal ban on it is recent, and the provision of 
“midnight dumping” services is, in its operation, a purely transactional crime.) 
So the fact that drug dealing is transactional does not, in itself, imply anything 
about the moral culpability of the participants or the extent to which, as a 
matter of moral philosophy, punishing them ought to be considered a 
worthwhile action, aside from its practical consequences. 
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But the predatory/transactional distinction is of the highest importance 
in understanding what those practical consequences are likely to be. When 
the perpetrator of a transactional crime is imprisoned, both deterrence and 
incapacitation effects lead us to believe that the result will be a lower incidence 
of that crime, if we hold constant the precautions taken by potential victims 
(Cook 1986). Crucially, there is nothing about deterring or incapacitating one 
predatory victimizer that encourages another such to take his place, unless 
the supply of victims is for some reason so limited that predators must 
compete with one another in seeking them. 


But when law enforcement puts a purveyor of a forbidden commodity out 
of business, either directly by imprisoning him or indirectly through the threat 
of punishment, the result is to create a market niche for a new supplier or for 
the expansion of effort (e.g., hours of work) by an existing supplier (Kleiman 
1997a; see Reuter, MacCoun, and Murphy 1990 on the prevalence of part-time 
dealing). 


The same thing applies when it is drugs, rather than their dealers, that are 
seized. As long as there are retail dealers ready to sell them and customers 
ready to buy them, the drugs themselves can be replaced, at a price. Thus 
while imprisoning a burglar directly prevents burglary, taking drugs and drug 
dealers off the streets does not directly prevent drug selling in anything like 
the same fashion. "The best estimate of the incapacitation effect (number of 
drug sales prevented by incarcerating a drug dealer) is zero." (Piehl and Dilulio 
1995) 


Insofar as drug law enforcement reduces drug-dealing, drug-taking, and 
the associated non-drug crimes, it does so by changing conditions in the illicit 
markets. It influences the prices at which drugs are sold by imposing costs on 
dealers at all levels (Reuter and Kleiman 1986); it influences the social and 
spacial distribution of retail dealers by imposing different risks on different 
times, places, and styles of dealing; it influences the conduct of the industry, 
including such factors as the use of violence, by the policies and legal rules 
according to which enforcement risks and penalties are determined. 


By doing so, drug enforcement influences both the money prices of 
drugs and the non-monetary costs and risks of drug acquisition: how much 
time, effort, and know-how it takes to find a seller and how risky it is to 
purchase, including the risks of robbery, the risk of being sold poor-quality 
goods, and the legal and social risks to buyers from the threat of arrest for 
possession and the threat of drug testing and sanctions imposed by 
employers, schools, and probation and parole authorities. These non- 
monetary costs help make up what is often referred to as “availability” as 


21 


opposed to “price” (Moore 1973; Rochleau and Kleiman 1993). The result of all 
this on crime is conceptually complex and empirically obscure, with the expert 
consensus having shifted dramatically over the past two decades. 


Enforcement Aimed at Availability 


Increases in the non-monetary costs of buying and using drugs will tend 
to reduce not only the volume consumed but the dollars spent by drug users. 
Insofar as crimes are committed for money to buy drugs, then reduced 
availability unambiguously tends to reduce non-drug crimes by users. On that 
point there is little dispute, and there has been no change of views among 
researchers. There remain differences of opinion about the extent to which 
enforcement can have lasting effects on availability, with the standard 
skeptical view that retail enforcement can move markets around but not shrink 
them challenged by scattered success stories (e.g., Kleiman et al 1988, 
Kennedy 1993) and by dramatic differences in user-reported difficulty in 
purchasing drugs between New York after its well-publicized crackdown on 
retail drug dealing and other cities (Riley 1997). Academic proponents of 
retail-oriented enforcement strategies emphasize the importance of disrupting 
the markets, rather than merely making many arrests, and argue in 
consequence for concentration, rather than dispersion, of retail enforcement 
activity. In yet-unpublished work, David Kennedy has begun to explore arrest- 
minimizing techniques for disrupting markets, in recognition of the fact that 
the cost of drug crackdowns in police and court resources represent one of the 
most important barriers to their widespread use, and that the costs are 
roughly proportional to the number of arrests made. 


If, as seems natural, the level of violence were roughly proportional to 
some combination of the volume of transactions and the revenues of the 
industry, increasing search time would tend to decrease violence. On the 
other hand, a shrinking market might lead to increased levels of violent 
disputes among market participants, especially if dealers from a market forced 
out of existence by a crackdown attempt to poach on others’ established sales 
territories. 


° Money volumes and transactions volumes are likely to be independently important. Money creates 
disputes and buys guns to settle them with; transactions require person-hours, and high-volume transactions 
encourage “indiscreet” dealing in the open or in dedicated locations, either of which attracts potential robbers. It 
was the sheer transaction volume in the crack market, with its very small transaction amounts, that helped create the 
carnage of the late 1980s and early 1990s. 
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Since availability is directly determined by the numbers, social and 
spacial distribution, and behavior of retail sellers rather than that of large- 
scale distributors, this would seem to put a premium on retail-level drug law 
enforcement as a means of controlling non-drug crime. However, in the 
absence of a well-worked-out and empirically tested theory of how the various 
levels of the different drug traffics relate to each other, one cannot rule out the 
possibility, fervently believed in by some enforcement officials, that 
enforcement directed at high-level dealers could, under some circumstances, 
decisively influence availability, and do so far more cost-effectively than retail- 
level strategies. 


Enforcement Aimed at Raising Money Prices 


While decreases in illicit drug availability appear unambiguously crime- 
reducing, increases in money costs have more ambiguous effects. The 
following line of reasoning, once held by most researchers, remains a 
commonplace in popular discussions: Drugs are addictive. (Or, to put the 
matter somewhat more subtly and accurately, a very large proportion of the 
volume of drugs consumed and money spent involves those whose drug use is 
frequent and heavy, meeting clinical criteria for drug abuse or drug 
dependency disorders, for whom drug-taking is not under perfect volitional 
control.) Addiction, on this account, means that the volume of drugs used is 
determined by a user’s habit size, independent of price; that is, drugs for 
addicts act economically like necessities, whose consumption is hard to reduce 
and for which demand is therefore largely insensitive to price. Since the 
quantity is more or less fixed, any increase in price will lead to an increase in 
expenditure, and thus in the revenues of dealers. If the money for drugs 
comes largely from crime by users, and the money spent on drugs leads to 
crime among dealers, higher prices will necessarily lead to higher crime rates. 
Thus, insofar as drug enforcement increases prices—which would seem to be 
the primary impact of enforcement directed far up the supply chain—it may 
help public health by preventing addiction, but at least in the short run it 
must increase predatory crime. The less sensitive drug consumption is to 
price, the greater the short-run crime-control damage done by rising drug 
prices. 


The key to the connection between drug prices and crime is thus the 
strength of the relationship between drug prices and consumption: what 
economists call the price-elasticity of demand. If the percentage change in 
consumption is smaller than the percentage change in price (i.e., less than 
unit elasticity), total expenditures go up along with prices, and we would 
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expect to see users committing more crimes for drug money. Higher prices 
and greater revenues would also be expected to increase drug-related violence. 
Even in this case, it is in principle possible that the fall in abuse-related crime 
would be greater than the combined increases in crime committed by dealers 
seeking competitive advantage and crime perpetrated by users looking for drug 
money, but the arithmetic of relatively inelastic demand is discouraging. 


If, on the other hand, the demand for drugs is more than unit elastic, 
effective drug enforcement will have more positive consequences. Higher 
prices will cause a more-than-proportional drop in consumption, lowering total 
expenditures on drugs. This should cause a decline in crime connected to 
abuse and in crime motivated by economic need, and leave dealers with fewer 
illicit dollars to fight over (and potential dealers with fewer illicit opportunities 
to divert them from licit employment). 


The price-elasticity of demand for a given drug is not an unchanging 
constant, like its molecular weight. It varies from user to user, and thus may 
rise and fall as the mix of users changes. It also varies with the price itself; 
other things equal, one would expect the price-elasticity of demand to rise with 
price, since the impact of, say, a 10 percent price increase on a user’s budget 
will tend to be greater if the drug is already expensive. It varies as well with 
the availability and price of substitutes (in the economic sense of that term): 
other drugs, other recreations, and help in shedding unwanted drug habits. 


Moreover, the short-run price elasticity—the effect of today’s price 
change on today’s consumption—is different from the long-run elasticity, 
which takes into account the effect of price change on consumers’ habits and 
personal routines. In the case of gasoline during the two oil shocks of the 
1970s, for example, the stock of automobiles and the distribution of 
commuting distances were both fixed. Over time, though, higher fuel prices 
led people to buy more efficient cars and to move closer to work (or work to 
move closer to them). The long-run elasticity was near unity, though the 
short-run elasticity was only about 0.1 (Pindyck 1979). 


So even if the short-run elasticity of demand were small, leading to an 
upsurge in user and dealer crime as a result of a price increase, the long-term 
effect of higher drug prices on non-drug crime might be good rather than bad, 
through its influence on initiation, intensification, quitting, and relapse, the 
four processes that influence the size of the addict population over time. By 
reducing drug purchases by new, non-addicted users or former addicts in 
remission, and by increasing the rate of treatment entry or “spontaneous” 
desistance from heavy drug-taking, higher prices reducing the number of 
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addicts in the future. (Moore 1990; Trebach, in Trebach and Inciardi 1993, 
denies any importance to these long-term effects.) 


As logically compelling as the argument for inelastic drug demand may 
be at first blush, its premises are shaky both theoretically and empirically. 
Poor addicts of expensive drugs spend virtually all of their disposable income 
on the drugs, notoriously scanting what others treat as necessities: food, 
clothing, shelter, health care. Thus they can’t maintain their drug habits by 
cutting back on other expenditures. Thus their ability to maintain their habits 
in the face of rising prices depends on their having substantial previously 
untapped earnings potential.? Given the notoriously insatiable character of 
heavy drug-taking, this seems implausible. 


Empirically, two studies from the 1970s seemed to support the thesis 
that higher drug (in this case, heroin in Detroit and New York) prices led to 
increased predatory crime (Brown and Silverman 1974; Silverman and Spruill 
1977). But a contemporary study in Washington, D.C., found that sharp 
increases in heroin prices brought about similarly sharp decreases in heroin- 
related overdoses (DuPont and Greene 1973; Boyum 1992), which seemed to 
contradict the idea of inelastic demand. Part of the explanation may have 
been the availability of treatment in Washington; a price increase that would 
increase crime in the absence of treatment might reduce it if treatment were 
widely available. In economic terms, treatment is a substitute for drugs, and 
the availability of a substitute will tend to increase the price-elasticity of 
demand for the good for which it substitutes. 


More recently, results from examining the effects of various temporary 
price “spikes” in the cocaine market, such as the one occasioned by the 
demise of the Medellin “cartel” in 1989, found higher cocaine prices correlated 
with lower crime rates (Hyatt and Rhodes 1992), suggesting greater than unit 
elasticity. 


While a decade ago it was universally believed that the short-term price- 
elasticities of demand for cocaine and heroin were below unity (meaning that a 
1% increase in price would lead to less than a 1% decrease in volume, pushing 
total revenues up) more recent studies tend to find values at or above unity 
(meaning that a 1% increase in price would lead to more than a 1% decrease 
in volume, thus decreasing total expenditures and revenues) (Caulkins 1996, 
Pacula and Chaloupka, forthcoming). 


7 Thus the discussion of this issue in terms of the price-elasticity of drug demand is somewhat inaccurate 
terminologically, since the standard microeconomic definition of “elasticity” holds incomes fixed. 
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The more elastic drug demand is to price, the greater the benefit of 
price-increasing enforcement efforts. Thus the old critique of high-level drug 
law enforcement as counterproductive in terms of predatory crime seems to 
have been mistaken. If we remained confident that more, or better, drug law 
enforcement could substantially raise prices, boosting such enforcement in 
the cocaine and heroin markets would now appear to be an effective, and 
perhaps a cost-effective, crime control measure. 


However, confidence in the ability of enforcement to raise prices has 
been slipping, even as appreciation of the value of such price increases has 
been growing. That more drug enforcement meant higher drug prices once 
seemed too obvious to be worth arguing. Empirically, illicit drug prices are 
obviously many times free-market prices. (Pharmaceutical-grade cocaine, 
prepared and packaged according to demanding FDA manufacturing 
standards, sells for about $5 per gram; black-market cocaine, a much shabbier 
product, trades at retail for about $100 per gram, whether as powder or as 
crack.) Theoretically, the law of zero long-run pure profit in a competitive 
industry required that, in the long run, the total revenues of the industry 
should equal its total costs, including the value traffickers assign to the 
enforcement risks they face (Reuter and Kleiman 1986). The only questions 
seemed to be how much prices would increase for a given amount of 
enforcement effort, and how that amount might vary for different kinds of 
enforcement activity. 


In effect, the period from the early 1980s through the present 
represented an empirical test of that theory. The level of enforcement activity 
rose sharply, not only in absolute terms but also compared to the volume of 
the traffic, probably the more relevant measure. As the volume of cocaine sold 
in the United States rose approximately tenfold, from 1980 to its peak a few 
years ago, the number of cocaine dealers in prison rose about thirtyfold, for 
what should have been roughly a trebling of enforcement pressure per gram. 
And yet the price fell steadily as volume expanded through the 1980s, then 
more or less leveled off (if anything, continuing to drift downward) as cocaine 
volume stabilized or began to fall slightly. Today’s price, adjusted for inflation, 
is somewhere between one-fifth and one-eighth of its 1980 levels, or 
something like a twentieth of the level that would have been predicted if one 
assumed that prices would rise proportionately to enforcement activity. The 
figures for heroin are roughly comparable. Only in the case of cannabis did 
the enforcement push of the 1980s lead to a substantial and sustained 
increase in price, a fact that may be accounted for by the bulkiness of 
cannabis shipments and the consequent capacity of border interdiction efforts 
to force the relocation of the growing trade from overseas to the U.S., where 
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costs are higher and enforcement tougher. (Enforcement seems to have been 
comparably effective with respect to the East Coast heroin market in the late 
1960s and early 1970s and, more transiently, the West Coast heroin market a 
decade later. In each case a single foreign source country dominated the 
traffic, which is no longer the case for either cocaine or heroin.) 


While it remains likely that the price decrease would have been even 
more dramatic in the absence of the run-up in enforcement pressure, the 
hope that enforcement effort can substantially and lastingly raise the price of a 
drug with an established mass market has been greatly dimmed by the 
evidence of the past twenty years. This pessimism is not restricted to scholarly 
observers; enforcement agencies, notably the federal Drug Enforcement 
Administration, have tacitly conceded that increasing prices is not their 
mission. Where DEA used to call its time-series on the purity-adjusted price of 
heroin the Performance Measurement System, interpreting high heroin prices 
as reflecting its own success, both that label and the claim it represents have 
been abandoned, and any attempt to use drug prices as performance 
measures for enforcement activity is now strongly resisted. (In 1982, then- 
Associate Attorney General Rudolph Giuiliani told a group of reporters present 
for the announcement of the Organized Crime/Drug Enforcement Task Force 
[OCDETF] program that the program ought to be considered a success if the 
price of cocaine rose; by the end of that decade, when the Office of National 
Drug Control Policy issued the set of measurable goals demanded by 
Congress, drug prices were nowhere to be found, and in fact are not measured 
in any official governmental report.) 


Thus we have gone from thinking of drug price increases as achievable 
but perhaps undesirable on crime-control grounds to thinking of them as 
clearly desirable, but perhaps not achievable by enforcement. 


Enforcement aimed at changing market conduct 


Price and availability are aspects of what economists studying industrial 
organization call the “performance” of an industry: roughly speaking, what it 
provides to consumers. But enforcement can also influence illicit-industry 
“conduct” — how business is carried on - in ways that change the impact of the 
illicit drug trade on non-drug crime. It can do so by selectively winnowing out 
those dealers whose conduct, beyond delivering illicit drugs, creates the most 
noxious social side-effects, and by influencing the incentives facing the 
remaining market participants, and in particular the risks they face from 
enforcement itself: arrest, conviction, prison time, and asset seizure. Since 
these risks are the most important costs of selling illicit drugs, there is every 
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reason to hope that making them vary systematically with the behavior of 
dealers and dealing organizations could significantly change that behavior. 


Drug dealers, and drug-dealing organizations, vary in their capacity and 
willingness to employ violence, though there is little systematic knowledge 
about the patterns or extent of that variation. The probability that a given 
dealer or dealing organization will be the subject of enforcement action 
depends in part on its vulnerability - how hard it would be for an enforcement 
agency to make a case - and in part on its perceived importance. If the 
importance of a drug case is defined largely by the drug involved and its 
quantity, as it is, for example, in the federal sentencing guidelines, then an 
organization of a given size trafficking in a given drug has little capacity to 
move itself up or down the enforcement-priority list. In that context, if the use 
of violence makes an organization somewhat less vulnerable (perhaps by 
reducing the willingness of employees and outsiders to become police 
informants), the organization has every incentive to acquire and use guns. 


If, by contrast, enforcement were focused, and known to be focused, on 
the most violent organizations, a dealer would have to weigh the benefits of 
violence in reducing enforcment vulnerability to its costs in moving his group 
up the target list. Moreover, those organizations and individuals “naturally” 
most prone to violence would be taken out of the trade by enforcement action 
at a higher rate than their less violent rivals. Insofar as the acquistion and use 
of capacities for violence by rival organizations has some of the characteristics 
of an arms race, there might also be indirectly beneficial effects, as the 
reduction in the average level of violence through selective deterrence and 
incapacitation led to a reduction in the optimal level of violence for any given 
organization, even setting aside enforcement risks.8 


Dealing organizations, and the markets they create and inhabit, also 
differ in flagrancy. At one extreme is highly discreet hand-to-hand selling to a 
limited customer base in a private, multi-use setting (such as a dealer’s 
apartment), or, in a more recent style, door-to-door delivery, pizza-style, based 
on pager messaging. At the other is dealing in the open, or in dedicated drug 
locations such as crack houses. Flagrancy is of concern not only because it 
increases the availability of drugs to those not (yet) deeply knowledgable 
about how to acquire them or strongly committed to their acquisition, but also 
because flagrant dealing is linked in two ways to non-drug crime. First, 
flagrant dealers face greater risk of robbery than discreet dealers, and thus 


$ Kennedy (1997) gives a theoretical account of how this process can work at the individual and group 
levels, with a specific application to youth gangs in Boston. See also (Kleiman 1999a). 
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have stronger incentives to become armed. Second, flagrant dealing creates 
the sort of disorderly conditions which not only direct diminish neighborhood 
quality of life but can also attract serious criminal behavior to the area by 
creating the (partially self-fulfilling) impression that the risks of arrest and 
punishment for offenses committed there are low (Wilson and Kelling 1982). 


To some extent, flagrancy is its own punishment, because it increases 
vulnerability to enforcement. This is less true when open markets become so 
crowded with buyers and sellers that they inadvertently protect one another 
by competing for enforcement attention (Kleiman 1993). But there remains 
considerable scope for enforcement agencies to aim their actions deliberately 
on those forms of flagrant dealing that create the most criminogenic disorder, 
and to consider carefully the extent to which they want to crack down on the 
more discreet dealing styles facilitated by new communications technology. 


Some organizations, more than others, employ juveniles as dealers or 
helpers of various kinds. In part, this is a perverse effect of the policy of 
protecting juveniles from the full rigors of the criminal justice system. That 
protection makes them more attractive dealing accomplices, because less likely 
to face sufficient pressure from threatened prison time to become informants. 


The employment of juveniles in drug dealing is arguably more 
criminogenic than the employment of adults (Kleiman 1997b). Whatever ill 
effects dealing, and punishment for dealing, has on future licit opportunities 
may be stronger, and will certainly have more years to influence, the younger 
the participant. Dealing may compete with schooling at a highly vulnerable 
life-cycle moment. Moreover, if juvenile dealers turn over faster than adults, 
and if the damage done to licit opportunity by a spell of dealing grows quickly 
at first and then more slowly, then engaging juveniles, by increasing the total 
number of participants, will increase the number of people for whom 
continued crime, including non-drug crime, seems the most attractive option. 
For all these reasons, discouraging the use of juveniles in dealing should be 
crime-reducing. 


Perhaps for this reason, but more likely because the thought of using 
children to help commit crimes is so intuitively disgusting, federal sentencing 
guidelines provide enhanced penalties for the use of a juvenile in a drug 
conspiracy. In principle, this should discourage the activity in two ways, both 
by raising the potential penalty if caught and by increasing the risk of being 
caught by increasing the enforcement priority accorded to the conduct in 
question. (Agents and prosecutors are known to use sentence length as a 
rough measure of case significance.) 
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However, the primary factors in federal drug sentencing remain drug 
and quantity, and the sentences imposed for the basic offense (whether under 
the sentencing guidelines or the better-known, but less significant in volume 
terms, mandatory minimums) so severe, that prosecutors rarely bother to 
bring charges under the special provisions about employing juveniles, thus 
sparing themselves the problems of proof at trial. This prosecutorial behavior is 
then reflected in enforcement agency choices; they see little point in investing 
investigative effort in a charge unlikely to be brought to trial. As a result, the 
disincentive for employing juveniles remains small, and it would require 
affirmative decisions by enforcement agencies, backed by prosecutors, to 
change that situation. 


Sentencing Policy 


The problem of sentencing cuts across all the various reasons for, and 
techniques of, drug law enforcement. Sentencing influences which drug 
dealers are out of prison at any one time, and the threat of sentencing 
influences the behavior of the rest. Sentencing also influences the behavior of 
agents and prosecutors. (One reason gun trafficking is grossly under- 
investigated and under-prosecuted compared to drug trafficking is the 
relatively mild sentences involved, which make gun cases seem not worth the 
effort to those who would have to work to make them.) Finally, sentencing 
determines the cost, in money and suffering, created by imprisonment. 


Not all drug offenders inflict the same level of damage on society. A 
small number of them are among the very most active and vicious criminals; 
among them, they account for the lion’s share of the violent and property 
crime perpetrated by drug offenders. These individuals ought to be a 
particular focus of criminal justice efforts. 


Given limited prison capacity, it makes sense to give priority to housing 
the most active and violent offenders. Current federal policy is perhaps the 
most prominent example of the wrong approach. Under the law, relatively 
minor participants in drug trafficking, some with no prior arrests, frequently 
face long mandatory prison terms.2 According to a Department of Justice 
analysis in the early 1990s (when drug offenders accounted for a smaller share 


°’ This results from the legal fact that any participant in a conspiracy can be punished as if he or she were the 
principal, and the definition of participation can be extremely broad: as little as taking a telephone message. A five- 
year sentence for selling half a kilogram of cocaine (enough to make about 10,000 rocks of crack) might not seem 
unreasonable; the same sentence for driving one’s boyfriend to a meeting at which a half-kilo transaction was 
discussed is clearly — we would say grossly — excessive. 
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of the Federal prison population than today), 21 percent of all federal 
prisoners were “low-level drug law violators” with no record of violence or 
incarceration.!° Of these, 42 percent were drug couriers (or “mules”), rather 
than dealers or principals in trafficking organizations (Heymann 1994). Since 
those cells could instead be holding more dangerous offenders, the result of 
long mandatory sentences for minor drug offenders is to increase crime. Even 
if long sentences were given to offenders worth locking up, deterrence theory 
suggests that they would not be the best way to employ limited cell capacity to 
deter drug dealing: certainty (maximized by handing out many shorter 
sentences) is more important than severity (Cook 1981). 


Varying Enforcement over the Epidemic Cycle 


While drugs such as alcohol, nicotine, and (a borderline case) cannabis, 
are consumed in patterns that tend to persist over time, and with increases 
and decreases following no particular pattern, the consumption of drugs with 
smaller user bases tends to rise and fall much more sharply, and in a pattern 
similar to that of an epidemic disease: 


e A period of quiescence at a low level. 


e An accelerating rise in initiation rates as satisfied new users help recruit 
additional new users, fueling an even more dramatic change in the total user 
base. 


e Progression among some users from recent or casual use to chronic, heavy 
use and the development of increasing levels of problems, leading to a 
worsening reputation for the drug 


e A fairly sudden reversal of initiation rates leading to a very rapid plunge. 
This results from the combination of the exhaustion of the “susceptible” 
population and the reputational change. Since it is recent initiates who are 
most likely to proselytize, the decline in initiation rates feeds on itself, just as 
the rise did. 


10 State-level research has produced similar findings. For example, an analysis of Massachusetts prisoners 
estimated that 48 percent of those incarcerated for drug offenses had never been arraigned for a violent offense 
(Brownsberger and Piehl 1997). 
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e A long period where the number of users falls, though far less rapidly than 
initiation rates, while the number of problem users, total quantity consumed, 
and related problems continue to rise. 


e An even longer period of declining problems. 


Since both total volume consumed (and thus illicit revenues) and crime 
by users are more closely related to the number of problem users than to the 
total number of users, the period of high initiation rates tends to be over by 
the time the crime problem connected with a drug becomes significant. 
(Methamphetamine, with its very rapid progression to problem use, is a partial 
exception here.) 


Since the effectiveness of a given level of enforcement pressure on a 
market is inversely proportional to the size of that market (Kleiman 1993), 
there is a great potential advantage to deploying enforcement resources 
against a drug as early as possible in its rise. This observation is reinforced by 
the greater ease of preventing initiation (by limiting availability) as opposed to 
reducing consumption by those with established use patterns (and established 
“connections”) and by the fact that the rise of the user base coincides with the 
proliferation of retail distribution channels, which at least in principle ought to 
be easier to disrupt before they are well established. 


However, in the absence of well-functioning “early warning” systems 
tracking the rise of new, or newly popular, substances, exploiting this 
potential advantage is difficult operationally, and made more so politically by 
the fact that it is drugs in the latter phases of their epidemic cycles that are 
generating violence among dealers and income crimes by users. Moreover, 
mature markets yield more and better cases per unit of enforcement effort 
than emerging markets, creating strong disincentives for individual agents and 
agencies to shift attention early. Thus the temptation to “fight the last war” 
tends to be overwhelming. This was the pattern as cocaine use exploded 
during the late 1970s and very early 1980s; heroin was still thought to be the 
more important target. Nowadays it is cocaine that gets most of the attention, 
even as there is evidence that heroin is making a comeback (though not, or not 
yet, in the poor minority urban neighborhoods where it used to be most 
common). 


Logically, enforcement (and prevention efforts) ought to be allocated to 
lead the epidemic cycle, while treatment should be allocated to lag it (Tragler, 
Caulkins, Feichtinger 2001, Behrens et al. 2000). More realistically, it would 
make sense to move enforcement into a new drug once its rise is evident, and, 
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more importantly, to relax enforcement once an epidemic is on its way down. 
Whatever the value of enforcement directed at cocaine trafficking in 1985, that 
value would have been much higher five years earlier and is very much lower 
today. 


Controlling Intoxicated Behavior 


Much of the social damage caused by drug users occurs while they are 
intoxicated. As noted earlier, a majority of jail and state prison inmates report 
that they were intoxicated when they committed their current offense. Even 
allowing for the possibility that intoxication contributes to the likelihood of 
arrest, it seems that something like half of all crimes are committed under the 
influence of alcohol or other drugs. 


While some of the crimes committed under the influence would surely 
have been committed even if the offender had remained sober, some of them 
would not. Being drunk or high clouds judgment and diminishes self-control. 
For some individuals, in certain circumstances, the ambient level of the threat 
of punishment is a sufficient deterrent to crime when they are sober, but 
inadequate when they are intoxicated. 


The taxation and regulation of alcohol, and the prohibition of other 
drugs with the attendant enforcement effort, all aim at reducing the frequency 
of intoxication. So do the “demand-side” prevention, treatment, and control 
efforts discussed below. But intoxication, and intoxicated behavior, can also 
be targeted directly. 


One approach to combating intoxication-generated crime is to 
discourage intoxication in the first place, or at least intoxication in settings 
where damaging behavior is especially likely. Such a policy can take one of 
three forms: the law can proscribe intoxication per se (which often in law, and 
almost always as a practical matter, means intoxication in public) or it can cast 
its net more narrowly, either with respect to persons—forbidding intoxication 
only to those who have committed crimes under the influence—or conduct— 
forbidding only dangerous or harmful intoxicated behavior. In practice, the 
last approach could involve two steps: first, punishing intoxicated individuals 
who are engaged in activities (such as driving) where their intoxication 
significantly increases risks to others; second, treating intoxication as an 
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aggravating, rather than a mitigating, factor in punishing crimes (either in 
sentencing or crime definition). However, such policies raise difficult moral 
questions. 


It is not difficult to justify laws against intoxication, at least intoxication 
in public. Becoming drunk or otherwise high is (for most people) voluntary 
behavior, and insofar as the risks it imposes on others are substantial, it 
amounts to reckless endangerment. But in only a small percentage of cases 
does intoxication lead to criminal or other anti-social acts, and it is hard to 
justify severe punishments for intoxication by itself. It might seem at first 
blush as if punishment for intoxication would be pointless as crime control 
unless the punishment for being intoxicated were at least comparable to the 
punishment for the crime to be prevented, but this need not be so; the 
decision to become intoxicated (or to begin the drug use session that might 
lead to intoxication) is taken sober, a state in which the person in question is 
presumably more deterrable than is the case once he becomes intoxicated. 


Making intoxication an aggravating circumstance in crime commission is 
more problematic. Deterrence theory supports the idea: if intoxication 
weakens self-command, then logically it requires the threat of a greater 
punishment to deter someone who is drunk or high than to deter someone 
who is sober. However, is it really more blameworthy to commit a crime in a 
semi-conscious drunken stupor than when stone-cold sober? If anything, 
notions of culpability are more consistent with intoxication being a mitigation, 
rather than an aggravation of responsibility; the criminal law recognizes 
diminished capacity, and intoxication can contribute to behavior we would 
consider unrepresentative of a person’s character. !! 


There are probably variations on these policies that would be more 
palatable to our sense of justice. For instance, the law could proscribe, and 
punish with some severity, reckless intoxication, rather than intoxication per 
se. Implicit in such an approach is the notion that intoxication increases the 
likelihood of socially irresponsible or criminal behavior, and so those who get 
intoxicated have a duty to do so in a setting that minimizes these risks. Being 
armed while intoxicated, for example, could reasonably be forbidden. 


Another avenue is to target only those previously convicted of offenses 
committed while intoxicated. In this way, the law would acknowledge both 
that not all individuals are crime-prone while intoxicated and that intoxication 
or intoxicated behavior is not always characteristic of an individual. With 


1 As a matter of law, most U.S. jurisdictions do not allow a “diminished capacity” defense for voluntary 
intoxication. As a practical matter, prosecutors, judges, and juries often see the issue differently. 
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multiple offenses, the “I wasn’t myself’ defense is no longer convincing. 
Interestingly, John Stuart Mill advocated such a policy: 


Drunkenness, for example, in ordinary cases, is not a fit subject 
for legislative interference; but I should deem it perfectly 
legitimate that a person, who had once been convicted of any act 
of violence to others under the influence of drink, should be 
placed under a special legal restriction, personal to himself; that if 
he were afterwards found drunk, he should be liable to a penalty, 
and that if when in that state he committed another offense, the 
punishment to which he would be liable for that other offense 
should be increased in severity (Mill 1989, 98). 


However, while Mill’s proposal to forbid intoxication to those convicted of 
intoxicated offenses is unexceptionable, the suggestion for enhanced penalties 
seems dubious on retributive grounds. Given that intoxication weakens 
judgment and self-control, it is hard to argue that committing a crime when 
drunk is worse than committing the same crime when sober, even when the 
perpetrator has a checkered past. Ultimately, any policy that treats 
intoxication as an aggravation has to be justified on the grounds that its 
deterrent value outweighs the violation of retributive principles. Given that a 
majority of violent crimes, including perhaps two-thirds of homicides, are 
committed under the influence of drugs and alcohol, such a claim deserves 
consideration. 


There is also a practical problem with Mill’s proposal. In effect, it tells 
problem drinkers that they can drink, but not get drunk, a bad strategy 
according to most substance abuse counselors. Perhaps it is better to require 
those with a history of drinking problems (such as committing a crime while 
drunk) to follow a course of abstinence, which gets us back to the idea of a 
seller-enforced individually-specific prohibition. 


The “Demand Side”: General Considerations 


The demand for drugs can be reduced in two ways: by altering the 
subjective states of users and potential users (attitudes, opinions, and 
preferences), or by changing the objective conditions of drug use to make it 
less pleasant or more hazardous. Even if attitudes were systematically harder 
to influence than objective conditions, there are at least two reasons why 
attitudes might nonetheless be the object of policy intervention, either among 
those not, or not yet, drug abusers (generically, “prevention”) or among those 
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with established patterns of problem use (usually thought of in terms of 
“treatment,” though this term is probably too narrow to cover the full range of 
possibly useful policies). 


First, given the constraints of the justice system, supply reduction 
strategies have only limited capacity to raise the prices or reduce the 
availability of mass-market drugs. Second, in a liberal society, it is generally 
preferable that citizens behave responsibly, and obey the laws, for reasons of 
internal, rather than external, motivation. It is better, for instance, if our 
fellow citizens refrain from mugging us because they believe mugging is 
wrong, and not because they are afraid of getting caught. (It does, of course, 
matter how attitudes or values are internalized. Big Brother-like tactics might 
be useful in preventing drug abuse, but at substantial cost to civic and 
republican values. In the view of many, even some of the current anti-drug 
messages tread rather close to the line, both as to their freedom with the facts 
and their employment of prejudice and fear (Gersh 1988; Trebach in Trebach 
and Inciardi 1993)). 


There are several ways in which changes in attitudes can influence drug 
abuse and its consequences. First, attitudes can reduce initiation, either 
because potential users believe drug use to be wrong or dangerous, or because 
drug use is stigmatized. (A worry here is that the same attitudinal changes 
that reduce initiation may increase the rates of progression to heavy use, and 
of misbehavior, among those who do initiate. If the existence of patterns of 
(more) moderate and responsible drug use is acknowledged, prevention 
effectiveness may be compromised; if it is denied, those who use drugs despite 
the warnings may be at greater risk of behaving unwisely both in their drug 
use patterns and in their intoxicated behavior.) 


Second, attitudes can affect the progression to habitual use, or 
influence, the time, place, and character of intoxicated behavior. An obvious 
helpful example is the practice of choosing a “designated driver,” or norms 
against drinking alone or before lunch. A less obvious illustration is the 
Japanese perspective that intoxication is something to be flaunted rather than 
concealed, as is typical in Western societies; this makes it easier for those who 
are intoxicated to acknowledge their incapacities and for those who are sober 
to identify them. 


Third, attitudes can influence the frequency and duration of cessation. 
Attitudes about addiction, attitudes towards ex-addicts, and beliefs about the 
probability and difficulty of successful cessation all matter. 


Lastly, attitudes can influence involvement in drug dealing, which in 
turn impacts drug use and its consequences. When potential dealers enter 
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the drug trade, they increase the availability and lower the price of drugs. 
They also tend to increase their own risks of involvement in illicit drug use and 
crime. 


Prevention 


Prevention programs are an effort to change knowledge and attitudes 
about drug use in ways that reduce its prevalance (primary prevention), the 
rate of progression to problem use or to more dangerous drugs (secondary 
prevention) or the health and behavioral damage that accompanies problem 
use (tertiary prevention). 


By contrast with supply reduction programs, which have crime- 
increasing as well as crime-decreasing effects, even modestly successful 
prevention programs are unambiguously beneficial in reducing crime. They 
offer the benefit of reduced drug use and reduced drug dealing without any of 
the unwanted side effects of enforcement. 


That’s the good news about prevention. . The bad news is that few 
prevention programs have demonstrated that they can consistently reduce the 
number of their subjects who use drugs and that the positive results that have 
accompanied some pilot programs have often proven difficult to replicate in 
other settings (Haaga and Reuter 1995). 


Large-scale, long-term evaluations, which would be required to measure 
the effects of prevention programs on progression to heavy or chronic drug use 
of expensive addictive drugs are methodologically difficult and expensive, 
simply because such progression is a relatively rare event and tends to occur 
years after initiation. As a result, the most common measure of prevention 
effectiveness is their effect on early initiation to tobacco, alcohol, and cannabis 
use. The argument for the appropriateness of this measure is the strong 
correlation between early initiation and subsequent problems, but no one 
knows the extent to which that correlation is causal, and therefore exploitable 
for policy purposes. It might be the case that early initiation is a sign, rather 
than a cause, of personal and environmental characteristics that predict later 
getting into trouble. Results from the top tier of programs are significant, 
though not spectacular: reductions of about 25% in rates of early initiation. 
Since even the best programs cost relatively little, these modest gains, if they 
were to carry over into reductions in heavy, chronic use of heroin and cocaine, 
or even into reductions in alcoholism, would make prevention highly cost- 
effective as a means of reducing substance abuse and, presumably, crime as 
well. But no existing prevention program has been shown to achieve dramatic 
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changes; the programs are cost-effective, not because they are effective, but 
because they do not cost much. (Caulkins et al. 1998). 


Added to this are concerns about some of the methods employed; many 
prevention instructors and some anti-drug advertising disseminate or 
broadcast demonstrably false information about the physical and psychological 
effects of drug use (Horgan 1990). The programs would have to be marvelously 
effective to justify this kind of misinformation. 


The best-known, and most widely-employed, drug abuse prevention 
program is also the one that directly engages the police: Drug Abuse 
Resistance Education (DARE). The basic DARE program consists of thirteen 
one-hour classroom sessions delivered once per week in the fifth grade; 
additional programming has been developed for older students. DARE 
instructors are specially-trained police officers, and in must jurisdictions their 
time is contributed by their departments without any financial recompense 
from the schools. This, along with federal subsidies for the materials, has 
made DARE especially attractive to financially-pressed school departments. 
DARE is also highly popular among the officers involved, among students and 
alumni, and among their parents, and has been singled out by Congress for 
federal subsidy. 


Unfortunately, none of the published evaluations has shown DARE to be 
effective in reducing substance abuse initiation among students who go 
through it, when compared to matched controls (Dukes, Ullman and Stein 
1996, Brown and Kreft 1998). 


Insofar as DARE competes with other drug prevention programs with 
higher demonstrated efficacy, its continued high prevalence represents a 
problem. Formal evaluations with anecdotal reports in finding that DARE 
tends to greatly improve student attitudes towards police — and police attitudes 
towards children — especially in low-income and minority neighborhoods, and 
this may be more than ample justification for its continued deployment. But 
that effect is not the same as substance abuse prevention, nor a close 
substitute for it. 


It is possible that continued research, development, and evaluation will 
eventually come up with substantially more effective substance abuse 
prevention programs, but there seems no strong basis for optimism on that 
score. Perhaps - this is speculation, not based on any convincing evidence -— a 
narrow focus on substance abuse works less well than would a broader focus 
on self-management, health maintenance and the avoidance of risky 
behaviors. 
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It is also possible that the virtually complete focus on primary prevention 
— the prevention of inititation —- is suboptimal, by comparison with a policy that 
allocated some resources to secondary and tertiary prevention programs, 
which aim to prevent intensification to problem use among those who have 
already initiated and reduce health and other consequences among those 
engaging in problem use who do not wish to quit. Secondary and tertiary 
programs are more directly and immediately relevant to crime control than is 
the primary prevention effort. However, secondary and tertiary prevention 
efforts, especially aimed at schoolchildren, are too politically and ideologically 
problematic to have much chance of becoming widespread, because they 
tacitly or explicitly presume that their audiences engage in, or will engage in, 
the use of drugs. Current federal policy, for example, denies federal funds to 
any alcohol-prevention program that so much as mentions responsible 
drinking. 


Another potential target for prevention efforts would be the prevention of 
drug dealing (Kleiman 1997b). Again, the crime-control benefits of such 
prevention efforts, were they successful, could be immediate and substantial. 
The risks of dealing are much greater than the risks of initiating drug use, and 
may be underestimated by potential dealers, who may also grossly 
overestimate its rewards. 


Drug Abuse Treatment 


From a crime-control perspective, successful treatment of drug-involved 
offenders is, like prevenion, an unequivocal winner. The criminal activity of 
addict-offenders seems to rise and fall in step with their drug consumption, 
and importantly, the relationship holds whether reductions in drug use are 
unassisted or the product of formalized treatment, and whether participation 
in treatment is voluntary or coerced (Anglin and Speckart 1986; Nurco et al. 
1988; Anglin and Hser 1990). Moreover, a treatment-induced reduction in 
demand does not bring with it the side effects of an enforcement-induced 
reduction (higher drug prices, depletion of criminal justice resources). Lastly, 
many drug-involved offenders sell drugs in addition to using them, and some 
may exit the drug trade if they gain control over their own habits. Thus 
treatment has supply-reduction as well as demand-reduction benefits. 


While most popular, and much scholarly, discussion of treatment 
focuses on the rates of “success,” conventionally defined as complete 
abstinence at one-year follow-up, treatment can have powerful crime-control 
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effects without having any lasting effect at all. Findings from the Treatment 
Outcome Prospective Study (TOPS), to date the most comprehensive evaluation 
study of treatment effectiveness, indicate that the largest reductions in 
criminal activity, by a wide margin, occur during treatment. Among TOPS 
subjects treated three months or longer, about 60 percent of residential 
clients, and about one-third of outpatient methadone and outpatient drug-free 
clients, reported criminal activity in the year prior to entering treatment. Yet 
fewer than 10 percent of the clients in outpatient methadone and outpatient 
drug-free programs, and only 3.1. percent of residential clients, reported 
committing predatory crimes during treatment. In fact, this reduction in 
criminal activity is so large that on cost-benefit grounds it would probably 
justify the treatment costs even if treatment had no effect on post-treatment 
behavior (Hubbard et al. 1989). 


In light of all this, the inadequate availability, and poor quality, of 
substance abuse treatment - created in part by the reluctance of public and 
private health insurance to finance treatment for substance abuse and 
dependency on the same terms as treatment for other disorders — constitutes a 
major missed opportunity for crime control. Advocates of drug treatment, 
including the providers themselves, are understandably frustrated and 
outraged that, in a political atmosphere where the punitive side of the crime- 
control effort, including drug law enforcement, enjoys widespread support and 


growing funding - where money is recklessly spent, liberty recklessly 
compromised, and suffering recklessly imposed in the name of providing 
public safety and protecting potential victims - drug treatment, which 


demonstrably reduces crime, remains neglected and underfunded. 


A special source of outrage is the under-provision and over-regulation of 
opiate maintenance therapy. In terms of crime-control efficacy and other 
measurable improvements in the behavior and well-being of its clients, 
methadone treatment is by far the most dramatically successful kind of drug 
treatment. Unlike most treatment modalities, it has little trouble attracting 
and retaining clients. Yet only about one-eighth of U.S. heroin addicts are 
currently enrolled in methadone programs. 


Because it does not promise, or even attempt, to “cure” addiction, 
methadone, along with other maintenance therapies, remains bitterly 
controversial. The controversy stems in part, but only in part, from the way 
methadone was oversold - by its political advocates rather than by its 
practitioners — as a way to “wean” heroin addicts away from opiate use rather 
than as a frank substitution of a less dangerous addictive drug under less 
dangerous conditions for the purchase and use of illicit heroin on the street, 
and from the reluctance of some methadone providers to insist that their 
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clients desist from either selling their doses on the street or continuing to buy 
and use illicit heroin and cocaine. Much of it derives from the sense that it is 
simply wrong to help opiate addicts remain opiate addicts. 


The manifestations of the controversy are ubiquitous. New York Mayor 
Rudolph Giuiliani tried to shut down the methadone clinics in that city; 
Senator John McCain, as a Presidential candidate, proposed a lifetime limit of 
six months’ methadone treatment; many drug courts, while mandating their 
clients into such unproven drug therapies as acupuncture, refuse to allow 
them to remain in methadone programs. All this is in the face of research 
showing that methadone clients forced out of treatment face substantial risks 
of relapse to active heroin addiction, a condition with annual mortality of about 
2%. 


The Narcotic Addict Treatment Act and the regulations implementing it 
have limited methadone treatment to specialized clinics, unavailable in most 
non-urban areas and difficult to site, due to understandable NIMBYism, even 
in big cities. (By contrast, methadone can be prescribed for pain control, as 
opposed to maintenance, by any physician.) Enforcement and regulatory 
agencies, led by the federal Drug Enforcement Administration have been 
concerned — perhaps excessively so - about the admittedly widespread 
phenomenon of methadone clients selling doses illicitly. The result has been 
pressure on the clinics to limit methadone dosages to levels below those shown 
by research to be clinically optimal, increasing the risk that methadone 
patients will continue to purchase heroin as well. 


Several developments over the past few years have brightened the 
picture somewhat. One of the problems with methadone maintenance is the 
need for daily dosing. This either means forcing clients to come in every day, 
at considerable inconvenience to them and expense to the clinic, and with the 
effect that clients become virtually unable to travel out of town, or allowing 
take-home doses, and thus risking diversion. Consequently, the National 
Institute on Drug Abuse invested considerable money and time in the 
development of a longer-acting analog: l-alpha-acetyl-methadol (LAAM). Since 
LAAM remains active for 72 hours rather than 24, it promised a considerable 
relaxation of these problems. Unfortunately, it ran into the conservatism of 
regulators, providers, and patients alike. Even after the Food and Drug 
Administration had approved LAAM, it then had to pass muster with state 
regulators, a process which has consumed years. Despite the lack of evidence 
that LAAM would be in demand as an illicit drug, concerns about diversion 
have limited the extent to which it can be provided on a take-home basis, thus 
in some cases reversing what should have been one of its great advantages. 
Consequently, its market share remains tiny. Still, over time resistance to 
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LAAM is being worn away. A parallel battle is being fought over the use of 
buprenorphine, which seems to be a more appropriate drug for those with 
shorter histories of heroin use and less profound addictions than is typical of 
methadone clients. After great bureaucratic pulling and hauling, new 
regulations under the Narcotic Addict Treatment Act were at last promulgated 
in 2000, under which a wider range of qualified practitioners and institutions 
would be allowed to compete with specialized methadone clinics in prescribing 
and dispensing methadone and other maintenance therapies. These largely 
unpublicized changes have far more promise for preventing crime (and, let us 
not forget, saving lives) than much better-known initiatives such as drug 
courts. 


Parity for substance abuse in health insurance and managed care plans, 
better funding for drug treatment for those without health insurance, 
improvement in medical education regarding substance abuse, and relaxation 
of the regulations that limit opiate maintenance would all reduce non-drug 
crime. The extent of the potential gains, however, is not as clear as some 
treatment advocates would claim. 


The drug-treatment literature is as methodologically problematic as the 
drug-prevention literature, though for different reasons. In the absence of 
double-blind experimental studies - difficult to carry out for both ethical and 
operational reasons - it is difficult to tell how much of the well-documented 
correlation between entering and staying in treatment on the one hand and 
reducing drug use on the other ought to be regarded as an effect of the 
treatment itself, as opposed to the motivation that led someone to seek 
treatment and continue in it. (This methodological problem might be 
overcome by systematically varying access to treatment, but those studies have 
not been done.) Moreover, treatment programs vary widely in terms of 
approach, cost, and quality for any given drug. The most clearly and 
consistently successful treatment approach - methadone or other opiod 
maintenance for heroin addiction — has no parallel for any other drug. No one 
doubts that interaction effects between program type and client characteristics 
must matter in determining outcomes, but attempts to systematize that 
intuition and demonstrate it empirically have been disappointing. 


Moreover, the current treatment literature tells us only about the effects 
of treatment provided at close to the current scale. While the findings are 
uniformly favorable (Anglin and Hser 1990; Gerstein and Harwood 1990, 
Gerstein et al 1994), the effects of doubling or more than doubling the size of 
the effort - which is what would be required to bring availability in line with 
estimated “need for treatment” as determined by the clinical criteria for 
substance abuse or dependency - cannot easily be known without actually 
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trying it. If those most amenable to treatment are also the most diligent in 
seeking it out, the benefits of providing twice as much treatment might be 
substantially less than the benefits of providing the current level. That casts 
doubt on strong claims about the cost-effectiveness of treatment compared to 
enforcement (for example, in Rydell and Everingham 1994). 


Any such claim must also deal with the possible contributions of 
enforcement to the treatment process. Many drug-involved offenders will only 
enter treatment if coerced; simple availability is often not a sufficient 
enticement. The criminal justice system is among the most powerful 
mechanisms for getting drug-involved offenders into treatment; high effective 
prices can convince users that maintaining their habits is too costly, and 
courts can offer or compel treatment as a condition of parole or probation. 


While shortages of treatment capacity - especially for such difficult-to- 
treat clients as women with young children and persons suffering from serious 
mental illness as well as substance abuse disorders - remain significant, as 
reflected in long waiting lists for some treatment programs, adding more 
resources by itself would not make treatment a panacea. Not all substance 
abusers want to stop their drug-taking, though many would prefer to have 
better control over their use patterns. Even those who do want to stop, that 
desire may be transient, or may not survive confrontation with the difficulty of 
the treatment process. Almost all treatment programs - methadone and other 
maintenance programs for heroin addicts are the major exception - have 
dropout rates near or above the 50% level. Attempts to develop a comparable 
therapy for those dependent on cocaine and methamphetamine have so far 
come up dry, perhaps for fundamental reasons related to the differences 
between opiates and stimulants. (If the taste for opiates is satiating, so that 
each dose during a use session reduces the desire for the next, while the taste 
for stimulants is kindling, then the search for stimulant maintenance therapy 
is doomed to futility: as one researcher remarked, “You can’t maintain a 
disturbance.”) 


For maximum crime control, treatment resources should be aimed at 
drug-involved offenders. Arguing against this approach is the fact that 
criminally-active drug users are often poor candidates for treatment, at least as 
evaluated by treatment providers who face evaluation based on their success in 
achieving long-term abstinence. There is also something perverse about giving 
offenders preference in the allocation of a scarce good. 


Treatment in Prison 
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For those offenders in prison, however, the case appears quite different, 
at least at first blush. The problem of attracting users to treatment, and 
keeping them in treatment, would seem to be much less when they are 
literally a captive audience. The incremental costs of providing treatment, 
once the subject is already confined, are likely to be smaller than providing 
treatment on the outside; this is especially true for residential programs. 
Programs on the therapeutic community (TC) model, for example, tend to have 
high success rates (among the minority of entrants who complete them), but 
since they provide room and board their costs are several times those of even 
intensive outpatient treatment: about $20,000 per participant per year. By 
contrast, the incremental cost of providing TC treatment in prison are only a 
few thousand dollars per year, and the completion rate might be expected to 
be higher when dropping out means returning to a cellblock rather than to the 
street. 


Moreover, the recidivism rate among prisoners is so high (typically 40- 
60%, higher among heroin and cocaine abusers) and the cost of imprisonment 
itself so great, that even rather expensive treatment would have its full costs 
recouped by even rather modest reductions in recidivism, which would likely 
follow from even modestly successful treatment programs. 


On the other hand, prison-based treatment programs do not have the 
benefit of reducing the criminal activity of participants during treatment; in 
order to prevent crime, they must have lasting behavioral effects. 
Discouragingly, most prison-based drug treatment programs have not been 
shown to reduce recidivism rates (Gerstein and Harwood 1990). This may be 
due to the fact that the programs themselves are of poor quality. But probably 
it also reflects a deeper problem. The prison environment is so different from 
the outside world that behavior patterns learned in prison are likely to carry 
over very imperfectly once prisoners have left. If the goal is for an offender to 
learn how not to use drugs in the community, much of that learning probably 
has to take place in the community. 


Accordingly, the small number of demonstrably successful in-prison 
treatment programs, mostly on the TC model, all have strong links to follow-up 
treatment in the community after the subject leaves prison (Lipton 1994). The 
gains from such programs easily cover their costs, even if we consider only 
reductions in future imprisonment; the gains to the offender, his or her family, 
and potential future victims are gravy. 


Enforcement vs. Treatment? 
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As argued above, the claim that treatment is generically more cost- 
effective than enforcement cannot be taken at face value; a minimum, it 
depends on details about what kind of enforcement is to be cut back and what 
kind of treatment (in terms of quality, program type, and client based) is to be 
provided in its place. Probably, some enforcement activities are far more cost- 
effective as crime control than the average treatment activity, while others are 
far less effective or even counter-productive. A complete cost-effectiveness 
analysis would also require facts not in evidence about the likely benefits of 
the marginal, as opposed to the average, treatment episode and the 
quantitative relationship between enforcement pressure and treatment entry. 


Still, it seems reasonable to think that the crime-minimizing allocation 
of drug control resources, if constrained to the current total budget, would 
provide somewhat more treatment and somewhat less enforcement than now 
occurs; drug treatment is unambiguously crime-reducing, while the effects of 
drug law enforcement on non-drug crime are far less clear. Moreover, given the 
current budget situation, a small decrement (about 10%) in enforcement 
would fund a doubling of publicly-paid drug treatment. The notion that the 
drug control budget is out of balance, and that funds should be moved from 
enforcement to treatment, enjoys widespread support. It might be said to 
represent the minimally “dovish” position on drug control policy. 


However, all of this implicitly assumes that there is a budget for drug 
abuse control that some decision-maker then allocates among its component 
parts. While as a matter of calculation such a budget can be assembled 
(though with considerable uncertainly as to the actual numbers) [fn] it is 
rather remote from political and managerial reality. In practice, at the federal, 
state, and local levels, budgets are made for law enforcement agencies, health- 
care agencies, and social-service agencies, then allocated to various purposes 
within those agencies. Thus moving money from drug enforcement to drug 
treatment is not within the power of any one decision-maker. If enforcement 
budgets were cut, there is no assurance that drug enforcement would bear the 
brunt of those cuts. Similarly, if money were moved into health care and 
social services, drug treatment might not be the primary beneficiary. 


The disproportion between drug enforcement spending and drug 
treatment spending does not come about because, as a society, we spend more 
on law enforcement activities than on health care activities; the reverse is true, 
by about five to one if we look at public resources only, ten to one if we count 
private efforts as well. Drug law enforcement outspends drug treatment 
because enforcement agencies devote a much larger fraction of their (much 
smaller) total budgets to drug control efforts than does the health care system. 
[fn dpab article] It might make more sense to ask whether the attention of law 
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enforcement agencies might usefully reallocated from drug law violations to 
other crimes, and whether health care resources ought to be reallocated from 
the treatment of other diseases toward substance abuse and dependency. But 
those changes cannot be made by waving a budgetary wand; detailed work, 
and political and managerial effort, would be required to change the factors 
that have led to the existing allocations, such as the low professional status of 
drug abuse treatment within the world of medicine and medical education. 


Treatment in Lieu of Prison: Diversion Programs and the Drug Court 


While many drug-involved offenders will not seek out treatment 
voluntarily, perhaps they could be induced to enter, and remain in, treatment 
if the alternative were prison. As a means of incapacitation, drug treatment is 
far most cost-effective, reducing the rate of criminal activity among participants 
during the treatment period by much more than half, at perhaps a seventh of 
the cost of a prison cell. Some deterrence is sacrificed in the trade, but on the 
other hand there is some hope that treatment will have long-run rehabilitative 
effects, which no one much expects of prison anymore. 


Such is the thinking behind two sets of programs: the long-established 
“diversion” programs and the more recent drug treatment courts. Both rely on 
the threat of prison as a lever to secure treatment entry, retention, and 
compliance. Some such programs are limited to those charged with drug 
offenses, but others — sensibly from a crime-control perspective - engage drug- 
involved offenders arrested for other offenses as well. The notion that drug 
addicts need treatment rather than prison is highly popular, as illustrated by 
the passage of Proposition 200 in Arizona in 1996 and Proposition 36 in 
California in 2000, both of which mandated treatment rather than 
incarceration for minor drug offenders. 


While there is great variety among diversion programs, most take place 
under the administrative authority of probation departments. Offenders who 
fail to live up to their side of the bargain risk being found in violation of the 
terms of probation and incarcerated. Many probation departments contract 
with non-profit organizations (frequently under the rubric TASC, “Treatment 
Alernatives to Street Crime”) to provide placement and monitoring services for 
diversion clients. 


Since probation is the stepchild of the criminal justice system, with most 
probation agencies underfunded, understaffed, short on technology, and 
demoralized (Kleiman 1998, Reinventing Probation Council 1999), the reliance 
of diversion on the probation system constitutes a major problem. Not only are 
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probation departments overwhelmed, with caseloads often in the hundreds, 
but they lack the capacity to impose sanctions without going to court, at 
significant cost in work effort, delay, and uncertainty about outcomes. This 
discourages aggressive supervision. The scarcity of treatment slots is both a 
genuine problem for diversion clients truly seeking treatment and a handy 
excuse for diversion clients who prefer to go back to drug use. Moreover, many 
treatment providers, though willing to accept diversion referrals, do not fancy 
themselves in the law enforcement business, and consequently are reluctant 
to report even egregious non-compliance by their clients to criminal-justice 
agencies. Even when non-compliance comes formally to the attention of 
probation departments, sanctions are rare; often, the reaction is merely to 
record the failure, which will count against the offender if he or she is arrested 
again for a fresh crime. Consequently, the “mandate” to treatment under 
many diversion programs remains merely nominal, with half or more of 
diversion clients never even entering treatment, let alone remaining in it or 
complying with the advice of the treatment providers (Prendergast, Anglin, and 
Wellisch 1995; Anglin, Longshore, and Turner 1999). 


Even at that, diversion may often represent the best of a poor set of 
alternatives. For an offender whose current offense and criminal history do 
not warrant incarceration, probation with a mandate to seek treatment may be 
better than probation alone; after all, some will comply. Some of those who 
would have been sent to prison had diversion not been an option are low-rate 
minor offenders who didn’t belong there in any case; if the existence of a 
nominal treatment mandate allows the judge and the prosecutor save face 
without wasting cells, that too is a benefit. (Just as “alternative” health-care 
practices of limited, or even no, actual efficacy may contribute to health if their 
existence keeps patients with minor or untreatable conditions from 
demanding surgery or antibiotics.) 


Still, its hard not to regret that diversion, potentially such a good option 
from the viewpoint of the offender, the overcrowded prison system, the public 
budget, and potential future victims, cannot be made to work because it leans 
on such a weak administrative reed. 


Treatment drug courts reflect this frustration. They leverage the power 
of the judge — both over offenders and over other agencies inside and outside 
the criminal justice system — to make diversion to treatment real. Drug-court 
participants — like diversion-program participants, all volunteers in the sense 
that they could, as some do, choose to accept standard processing instead — 
have their behavior periodically reviewed by the judge, with the prospect of 
condign praise or rebuke in open court, and, to an extent varying considerably 
from court to court, sanctions for departure from the judge’s rules. Moreover, 
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drug court participants face a day of reckoning; after some period, the judge 
decides whether to release the offender from supervision (and, in some states, 
expunge the record of the case) or instead to sentence the offender on the 
original charge. As a result, the treatment mandate issued by a drug court is 
more than nominal. While outcome evaluations have been distinctly mixed, 
there seems little doubt that some drug courts are performing quite well, at 
modest cost, and that the judges involved tend to be passionate advocates of 
their program (Office of Justice Programs 1998). 


Still, the significance of the drug court movement, like that of the 
therapeutic communities, is nowhere nearly as large as the attendant publicity 
would suggest. The brute fact of scale tells most of the story; the total number 
of drug court participants at any time is in the low tens of thousands, while 
the number of seriously drug-involved offenders is about a hundred times as 
large. This is not a problem that could be resolved simply by adding more 
drug courts. Advocates and observers agree that a key to successful drug-court 
implementation is the skill and dedication of the judge; the number of skilled 
and dedicated judges may not be easily expansible. Moreover, the drug court’s 
capacity to commandeer resources from elsewhere, and in particular probation 
officers and drug treatment slots, would run into capacity constraints were the 
number of such courts to grow substantially. 


Moreover, most drug courts limit their client base to those without any 
history of violence. This no doubt improves their chances of success (and 
reduces the risk of a “Willy Horton” incident), but at the same time it limits the 
potential contribution of the drug court to reducing the most serious crime 
problems. 


Diversion, then, is often better than the alternative, and the treatment 
drug court is usually better than diversion. But, at least in the current 
institutional environment, neither of them seems capable of making a major 
dent in the problem of drug-involved offenders. 


Drug Testing and Sanctions 


Thus several factors limit the capacity of drug treatment, whether 
voluntary or coerced, to reduce crime: the limited availability of treatment, 
deficiencies in technique and quality, the reluctance to undergo treatment, or 
at least ambivalence about it, of many drug-involved offenders, and the 
administrative and procedural difficulties involved in coercing treatment entry, 
retention, and compliance. If it were the case that all users of expensive illicit 
drugs were sufferers from clinically diagnosable substance abuse or 
dependency disorder, and that sufferers from such disorders have no volitional 
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control over their drug-taking, and that such disorders are invariably chronic 
and go into remission only with professional intervention, the limits on 
treatment would also be the limits on the capacity of the criminal justice 
system to influence the drug-taking of those under its jurisdiction. 


Happily, however, all of those propositions are false. Many users, even 
frequent users, of cocaine, heroin, and methamphetamine do not meet clinical 
criteria for substance abuse or dependency. (“Substance abuse” as a legal 
matter merely means using a prohibited drug, or using a prescription drug for 
non-medical reasons or without a valid prescription; “substance abuse” as a 
medical matter is defined by criteria such as escalation of dosage and 
frequency, narrowing of the behavioral repertoire, loss of control over use, and 
continued use despite adverse consequences.) Even for those who do meet 
clinical criteria, actual consumption depends in part on availability and on the 
consequences, especially the more or less immediate consequences, associated 
with use; it is not a constant. (Incentives influence drug use, even within the 
treatment context; monitoring drug use by urine testing enhances outcomes 
(Hser, Longshore, and Anglin 1994) as does the provision of even very small 
rewards for compliance (Higgins et al. 1994, Higgins 1997). Moreover, while 
the minority of substance-abusing or substance-dependent individuals 
suffering from chronic forms of those disorders makes up a large proportion of 
the population in treatment, the most common pattern of substance abuse is a 
single period of active disease followed by “spontaneous” (i.e., not treatment- 
generated) remission (Heyman 2001). 


That being the case, persuading or forcing drug-using offenders into 
treatment is not the only way to reduce their drug consumption. An 
alternative to mandating treatment is to mandate instead desistance from the 
use of expensive illicit drugs for persons on probation or parole. This mandate 
can be enforced by frequent drug tests, with predictable and nearly immediate 
sanctions for each missed test or incident of detected drug use. While in the 
long term drug-involved offenders who remain drug-involved are highly likely 
to be re-arrested and eventually incarcerated, those long-term and 
probabilistic threats, even if the penalties involved are severe, may be less 
effective than short-term and virtually certain threats of much less drastic 
sanctions. 


For those offenders whose drug use is subject to their volitional control, 
testing and sanctions programs can reduce the frequency of that use. Those 
unable to control themselves, even under threat, will be quickly identified, and 
in a way likely to break through the denial that often characterizes substance 
abuse disorders. That will help direct treatment resources to those most in 
need of them, and help create a “therapeutic alliance” between providers and 
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clients by giving clients strong incentives to succeed, as opposed to merely 
wanting the therapists off their backs. 


Since probationers and parolees account for substantially more than 
half of all the cocaine and heroin sold in the United States, and therefore for 
most of the revenues of the illicit markets, an effective testing and sanctions 
program would have a larger impact on the volume of the illicit trade, and 
presumably on the side-effects it generates, including the need for drug law 
enforcement and related imprisonment, than any other initiative that could be 
undertaken: by one estimate, a national program of this type could 
reasonably be expected to shrink total hard-drug volumes by 40%. 


To succeed, such a program would need money and facilities for drug 
testing, small enough probation caseloads to monitor compliance and impose 
sanctions, either judges willing to sanction predictably or authority for 
administrative sanctioning, police officers (or probation officers with arrest 
authority) to seek out absconders, capacity for carrying out sanctions (such as 
supervisors for “community service” labor and confinement capacity 
appropriate for one- and two-day stays), and treatment capacity for those who 
proved unable to quit without professional help. If it were possible to provide 
rewards for compliance, as well as punishments for non-compliance, that 
should improve success rates and reduce overall costs. The key to success is 
the immediacy and certainty of the sanctions, which in turn depends on 
keeping the population assigned to the program small compared to the 
resources available until the program has had a chance to establish the 
credibility which in turn will minimize violation rates and thus the need for 
the actual imposition of sanctions. (Maryland’s well-publicized venture in this 
direction, under the rubric “Breaking the Cycle,” seems to have foundered due 
mostly to lack of sanctions credibility, which in turn resulted from a 
combination of lack of administrative follow-through and judicial reluctance to 
punish detected drug use.) 


It has been estimated that all of this can be provided for about $3200 per 
offender per year, suggesting that a national program of this type might be 
implemented for between $6 billion and $8 billion per year, a sum that would 
be more than saved by the consequent reductions in imprisonment for both 
the drug-involved offenders and the drug dealers who would have to leave the 
business as their best customers were denied them. 


Testing and sanctions is not a new idea. (Wish and DuPont, Kaplan). It 
has had at least one very noisy academic advocate for more than decade. 
(Kleiman 1997c, Kleiman 2001). Even those who think that advocates of 
testing and sanction have been over-promising (Brownsberger 2001) do not 
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deny that it has substantial potential. Where it has been tried, even 
imperfectly, it has substantially reduced drug use without the heavy use of 
sanctions (Harrell, Cavanagh, and Roman 1999, Gallegher 1996, 1997). It was 
adopted as policy by the Clinton Administration, and a provision designed to 
encourage its use by the states was enacted into law in 1996. The editorial 
page of the Wall Street Journal went so far as to praise Al Gore for endorsing 
the idea during the Presidential campaign of 2000. 


And yet to date only Maryland has tried to move testing and sanctions 
beyond the pilot-program phase. The need for cooperation among multiple 
agencies — some state, some county, some municipal, some judicial, some 
administrative, some non-governmental - greatly increases the difficulty of a 
successful implementation. Formulaic sanctioning requires either limiting 
judicial discretion, getting the judges out of the process entirely, or 
persuading judges to put their actions on auto-pilot; the first two are 
unpopular with judges, who remain quite influential in making policy, and the 
third is extremely problematic (Harrell, Hirst, Mitchell 2000): as one 
researcher remarked after evaluating such a program, changing addict 
behavior is easy, but changing judge behavior is hard. Ideologically, testing 
and sanctions tends to be too tough-sounding and insufficiently therapeutic to 
appeal to treatment advocates - who are morally outraged at the notion that 
someone with a disease could be punished for manifesting one of its symptoms 
— and yet not draconian enough to excite the drug warriors, who prefer to use 
drug testing results as the basis for revoking probation or parole status and 
incarcerating or re-incarcerating the offender for periods of months rather 
than hours, an approach operationally inconsistent with either certainty or 
swiftness in sanctioning. Some promoters of drug courts see testing-and- 
sanctions programs as a competitor for resources. 


Whether the idea’s operational potential is great enough to overcome 
these barriers remains to be seen. In advance of a full-scale test, the actual 
results of a national implementation remain debatable. What is not debatable 
is that testing and sanctions offers a plausible prospect for greatly reducing 
the extent of drug abuse, drug-related crime, and imprisonment, and that no 
other operationally feasible idea yet put forward can make the same claim. 


Summary of Policy Implications 


Because so much crime appears connected to the sale and chronic use 
of drugs, and because crime is widely thought the most serious of the harms 
associated with drug abuse, many Americans consider drug policy to be a 
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massive crime prevention program. This view, which does not see any trade- 
offs between reducing drug abuse and reducing crime, is analytically 
unsound. Any drug policy that includes efforts to limit or hinder access to 
drugs will generate, along with its benefits, unwanted side-effects. 
Specifically, such policy will decrease some types of crime, while increasing 
other sorts; in principle, the net effect can go either way. 


Moreover, there is no reason to assume a consistent relationship 
between particular drug policy strategies and crime. More likely, policy effects 
are highly sensitive to the specific circumstances of implementation, and vary 
across drugs, cities, and time periods. To take one example: enforcement that 
results in increased heroin prices might lead to lower crime in cities where 
methadone maintenance is readily available, and higher crime where 
methadone programs are scarce. 


Given such uncertainties, we are agnostic on some of the most hotly- 
debated issues of drug policy, such as whether legalizing cocaine in some form 
would reduce crime. At the end of the day, what can be said with any 
colorable show of confidence can be briefly said: 


e Reducing the incidence of drunkenness will reduce crime, unless the 
control measures create a substantial illicit market. Increased 
taxation (up to some multiple of current rates) and a campaign of 
persuasion to make drunkenness less fashionable both seem like 
good candidates. Denying access to alcohol to those who have 
committed crimes under the influence would be harder to achieve, 
but the potential rewards would be large. 


e Reducing the volume of cocaine, heroin, and methamphetamine 
consumed without raising their prices will also reduce crime. Making 
treatment more available to offenders is one way to do so. 


e Opiate maintenance therapy (methadone, LAAM, and buprenorphine) 
is a proven crime-control strategy. It needs more money and fewer 
regulations. 


e Long sentences for minor, non-violent drug offenders increase 
predatory crime by wasting prison cells without much influencing the 
price or availability of drugs. 


e Reducing marijuana consumption is less likely to reduce crime than 
reducing consumption of alcohol, cocaine, methamphetamine, or 
heroin. 


e Police tactics to disrupt certain kinds of flagrant drug dealing can 
reduce crime even if they do little to reduce drug consumption. 
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e Drugs in the rising phase of their epidemic cycle (currently 
methamphetamine and heroin) are better targets for enforcement 
effort than drugs in the declining phase (currently cocaine). 


Using the probation and parole systems to coerce abstinence among 
persons under their supervision could greatly reduce crime committed to buy 
drugs and the violence and disorder incident to drug dealing. 


While this list of relatively firm conclusions is short, each item on it is of 
potentially great significance. If drug abuse control policy were made primarily 
for practical reasons, and primarily with an eye to the control of predatory 
crime, the result would probably be a substantial reduction in crime. 


However those who rely for their careers on the support of the public 
have found that, like Calvin Coolidge’s preacher in his attitude toward sin, 
they can get along on drugs and crime by being “against it.” Only a change in 
public attitudes is likely to remedy that situation, and such changes are not, 
alas, brought about by essays on policy analysis. 
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